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RECONSTRUCTION AND COMNDITIONAL SALE
AGREEMENT dated as of June 1, 1972, among
FIRST SECU)&ITY‘ mx OF UTAllI, NATIONAL
ASSOCIATiON (hereinafter called the
Vendor), as Agent under a Finance Agreement
dated as of the date hereof (hereinafter
called the Finance_A§reement), FIRST
}NATIONAL BANK OF NEVAP_A_ ) (hereinafter called

’the Vendee), the corporation named in Item 1
of Annex A hereto (hereinafter calied_the'
Builder) and THE WESTERN PACIFiC RAILROAD

COMPANY (hereinafter called the Railroad).

WHEREAS the Vendee has acquired oerill acaquire
all right, title and interest in certain railroad equipment

(hereinafter called the Hulks) pursuant to a Hulk Putchase

Agrecment (hereinafter called the Hulk Purchase Agreeﬁent),
dated as of'Jupe 1, 1972, with the seller néméd in Item 2
of Annex A hereto (hereinafter called the:Seiler),_and will
subject the same to a security interest in favor‘of the
Vendor for the pufpose of causing thétHulkg ﬁo be recon-
Jtructed; and _. |

WHEREAS the Vgndor.hag.acquifed'or Will acquire
security titlé to the'nuiks,pursﬁanf td_the:Tfahsfer Agree-

-




ment (hereinafter called the Transfér Agrcement) dated as of

‘June 1, l972,‘betweén the Vendor and the Vendee, in substan-
tially the form of Annex B hereto, for the purpose of

causing the same to be reconstructed as described herein and
Lhereupon selliqghits'interest in the same to the Vendee and.
the Vendee has agreed to purchase the Hulks as so recon;truc-
ted (the reconstructed equipment described in Schedule A
hereto being hereinafter called the Equipment); and

WHEREAS the Hulks have been or will be delivered to‘
the Buiider and the Buildér has agreed with.the Vendor to

cause the Hulks to be reconstructed as required hereby to

0

nable delivery of the Equipment to be made to the Vendee in
'éccordance herewith; and .
WHEREAS the Ven&ee and the Railroad are entering
into a Lease of Railroad Equipment, dated as of the date
hereof (hereinafter called the Lease), substantially in the.
form of Exhibit B attached hereto, leasing the Equipment to
the Railroad, subject to this Agreement, which Lease will be
filed with the Interstate Commerce Cormission pursuant to
Section 20c of the Interstate Comﬁerce Act coﬁcurrently with
the filing of this Agreement thereunder; and

WHEREAS the Railroad, in order to obtain thc use of the

Equipment and to induce the Vendor to enter into this Agreement, is

"willing to guarantee to the Vendor and the Builder the due and




punctual payment of certain sums- payable by, and the due and
punctual performancé of all other obligations of, the Vendee
under this Agreemené and has joined ih this Agreement for the
. | gurpose 6f setting forth the terms and conditions of such

guaranty and making certain further agreements as hereinafter

set forth.

NOW, THEREFORE, in consideration of the mutual prom-

\ ises, covenants and agreements hereinafter set forth, the parties

hereto do hereby agree as follows:

ARTICLE 1. Construction and Sale. Pursuant to this

Agreement, the Builder will cagse'the Hulks to be reconstruc-
| ted into the Equipment as described in Schedule A hereto and
1. will deliver the Equipmenf to the Vendee on bechalf of the

| Jendor and the Vendee will accept delivery of and the Vendor
and the Vendee will pay for the Equipment as'hereinafter pro-
vided,'each unit of which shall be standard gauge railroad

‘ equipment reconstructed in accordance with the spécifications
referred to in Schedule A hereto and in accordance with such
modifications thereof as may be agreed upon in writing between
: S the Vendee, thé Vendor, the Builder and the Raiiroad (which

‘ specifications and modifications, if any, are by reference made

a part of this Agreement as fully as though expressly set forth

herein and are hereinafter called the Specificéfidns). The

design, quality and component parts of the Equipment

' ' o o |



will conform, on the date of'delivery of each thereof, to
all Department of Tran;portation and Interstate Commerce
Commission reqﬁirements and specifications, and to all
standards recommended by the Association of American Rail
roads, reésonably interpreted as being apblicable to rail-
road equipmént of the'character of the Equipmenti as of the

date of delivery of the Egquipment.

ARTICLE 2. Inspection and Delivery. The Builder

will deliver the units of the Equipmeﬁt, on behalf of the
Vendor, to the Vendee at such place or places within the

United States of America specified in Schedule A hereto or if

Schedule A does not specify a place or places, at the place
or places within the United States designated from time to time
by the Vendee and the Railroad, freight charges, if any, prepaid,

on or before December 31, 1972; provided, however, that the

Builder shall have no obligation to deliver any'unit df

Equipment hereunder subsequent to the filing by or against

the Railroad of a petition for reorganization under Section 77
of the Bankruptcy Act. |

The Buildeé's obligation as to time of delivery is
subject, however, to delays resulting from causes beyond the
Builder's reasonable control, including but not limited to
acts qf God, acts of government such as eTbérgoes, priori-
ties and allocations, waf or-war.conditions, riot or civil

commotion, sabotage, strikes, differences with workmen,

accidents, fire, flood, explosion,'damage to plants, equip-
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ment or facilitics, delays in receiVing necessary materials
or delays of carriers or subcontractors.

| Notwithstanding the precedihg provisions of this
Article 2, any Equipment not delivercd, accepted and settled
for prior to December 31, 1972, shall be excluded hercfrom.
If any Equipment sﬂall be excluded from this Agreement pursuant
to the immediately preceding sentence or pursuant to Article 3,
the parties to%this Agreement shall eXecute an agreement supple-
Lental hereﬁo limiting this Agreemeht to the Eéuipment not so
excluded herefrom. The Vendor and the Vendee shall have no
obligation to accept or pay the Builder or the Seller for ény
Equipment so excluded from this Agreement but may, in lieu
'thereof, assign all their right, title and interest therein to
the Railroad and the Railroad will indemnify and hold harmless
the Vendor and the Vendee for any and all claims and liabilities
in respect éhereof.
If the Builder's failure to deliver Equipment so ex-
cluded from this Agreement resulted from one or more of the
causes set forth in the second parégraph of Article 2 herecof or
if any Equipment is excluded from_this Agreement pursuant to the
first paragraph of Article 3 hereof or if the aggregaté Purchase
Price in respect of all the Equipment proposed to be settled for
on any Closing Date shall not have been paid to the Seller andi

the Builder as their intercsts shall appear (otherwise than due




to the failurc of the Builder to;comply with.the provisions
thereof contemplated to be complied with by the Builder), the
Railroad shall be obligaféd to.accépt such equipment and pay
the full Purchase Price therefor to tﬁe Builder and the Seller
as their intsrests may appear, determined as provided in this

Agreement, if and when such Equipment shall be completed and

delivered by the Builder, such payment to be in cash on the

delivery of such Equipment, either directly or, if the Builder

and the Railroad shall mutually agree by means of a conditional

7]

ale, equipment trust or other appropriate method of financing.

During reconstruction, the Equipmeni shall be sub-

e

ect to inspection and approval by the authorized inspectors

of the Vendee (who may be employees of the Railroad) and the

Builder shall grant to such authorized inspectors reasonable
access to its planf. The Builder agrees to inspect all mate-
rials used in the reconstruction of the Equipment in accord-
ance with the standard quality control practices of the
Builder. Upon completion of each unit or of a number of
units of the Equipment, such unit or units shall be presented
to an inspector of the Vendee for inspection at the place

specified for delivery of such unit or units, and if

each such unit conforms to the Specifications, requirements
and standards applicable thereto, such inspector or an
authorized rcpresentative of tlie Veandee' {who may be an

employce of the Railroad) shall execute and deliver to the




| Builder a certificate of acceptance (hercinafter called the

®]

ertificate of Acceﬁtance{ stating that such unit or uﬁits
have heen inspected and accepted on behalf of the Vendee on
the date of such Certificate of Acceptance and are marked

n accordance with Article'9 hereof; provided, however, that

fube

—

he Builder shall not thereby be relieved of its warranties

ot

et forth or referred to in Article 13 hereof.

1]

1 ~ ARTICLE 3. Purchase Price and Payment. The cost

of the Ilulks (the "Hulk Purchase Price") and the estimated

base reéonstruction cost éer unit of the Eguipment are set :
forth in Schedule A hereto. The baéé reconstruction cost is
subject to such increase or decréase_as is dgreed to by the

% Builder, the Vendee and the Railroad and the term "Rec§n;

‘ struction Cost" shall meaﬁ the base :econstrﬁction cost as

so increased or decreased. The term "Purchase Price“ as

used herein means the sun of the Aulk Purchase Prlce and the

l Reconstruction Cost. If on any C1051ng Date (ae herelnafter
defined.in this Article 3) the aggregate of the Invo;ced Pur-

chase Prices (as hereinafter defined in this Prticle 3) for

lech settlement has theretofore been or is then belng made

i ‘under this Agreement and the Reconstructloﬁ and Conditional Sale

[ - Agreement referred to in Item 3 of Annex A hereto (thereafter callecd

the Other Agrcenent), would but for the prov151ons of this

_spntcnce, exceed $6,750, 000 (or such hlgher amount as the




Vendee may at its option aéree to) the Builder and the '
Railroad will, upon request of the Vendee, enter into an
agreenent excluding from this Agreement such unit or units

of Equipment then proposed to be settled for and specified

by the Vendee, as will, after giving effect tc such exclu-
sion and eny concurrent exclusion under the Other Agree-
ment, reduce the eggregate Invoiced Purchase Frices ﬁnder
both this Agreement}and the Other Agreement to‘not more
than $6 750,000 (or such hlgher amount as afoxesald) |

For the purpose of settlement therefor, the EdUlp—

ment shall be divided into not more than four groups of units

'of the Equipment (each such group belng hereirnafter called a

Group) unless the Vendee, the Vendor and the Bullder shall
orherw1se agree. The term "Closing Date" with respect to
any Group shall mean such date not earlier than Auguét 1,
1972, and not later than December 31, 1972, océprripg not
more than ten business days followiﬁg presehtation by the
Builder to the Vendee of the'invoice‘and the Certificate or

Certificates of Acceptance for such Group,’as_shell-be fixed

by the Builder by written notice delivered to the Vendee}and
the Vendor at least five business days prior to the Ciosing
Date deelcnated therein. The term "bu51ness days" as used
hereln means calendar davs, excluding Saturdavs, Sundays,

holldayq and any other day on whlch banklng institutlons in




Salt Lake City, Utan, or New York, New York, hre authorized

to remain closed.
| The Vendee hereby acknowledges itself to be
indebted to the Vendor in thé amount of, and hereby prom-
ises to pay in cash to the Vendor at such place as the

Vendor may designaée, the Purchase Price of the Equipment,

as follows:

(a) ‘on each Closing Date with respect to each
Group (i) an_ambunt equal to 26%.of the aggregate Pur-
chase Price of such Group plus (ii) the amount by which
(x) 80% of the Purchase Price of all units of the Equip—
ment covered by this Agreement and the Other Agreement
for which settlement has theretofofe and is then being
made, as set forth in the invoice or invoices therefor
(said invoiced prices being herein called the Invoiced
Purchase Prices), exceeds (y) the sum of $5,400,000 and
any amount or amounts previously paid or payable with
respect to the Invoiced Purchase Prices pursuant to
clause (ii) of this subparagraph (a) and pursuant to
clause (ii) of subparagraph (a) of the third paragraph .
of Article 3 of the Other Agreement (said excess of

clause (x) over clause (y) being hereinafter called the

" Excess hnount); provided, .however,. that if settlement

is also being made on such Closing Date for units of
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railroad equipment under the Other Agreenent, the aﬁount_
payable pursuant to clause (ii) of‘this subparagraph (a)
shall 5e that propo;tion(of the Excess Amount which the
Invoiced Purchasg Priéés payable on such Closing Date
under this Agreemenf is of the aggregate of all the
Inv&iced Purchase Prices payable on such Closing Date
under this Agreement and the Other Agreemént; and .

(h) ‘In 23 semiannual instalments, as hereinafter
proﬁided, an amount (hereinafter called the Conditional
Sale Indebtedness) equal to the aggregate of the Invoiced
Purchase Pricesof the units of the Equipment in the Group
for which settlement is then being made, less the aggre-
ééte amount paid or payablé with respéct thereto pursuaht

to subparagraph (a) of this paragraph.

The first instalment of the Conditional Sale Indebt-

1]

dneés shall be payable on January 1, 1974, and subsequent

instalments shall be payable semiannually thereafter on each

January 1 and July 1 (or, if any such date is not a business

day, on the next succeeding business dav), each such date being

_ereinafter called a ﬁéyment Date, to and including January 1,

JQBS. The unpaid bhalance of the Conditional Sale Indebtedness
shall bear interest from the Closing Date upon which such Con-
ditional Sale Indebtedness was incurred at the rate of 8-1/4% per

annum, and such interest shall be payable, to the extent
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accrucd, on each January 1 and July 1 (or, if any such date

is not a business day, on the next succeeding business day)

commencing January 1, 1973. Tbe’pripcipal amount of the
Conditional Sale Indebtedncss payeble on each of the 23 Pay-
ment Dates shall be celculated on such a basis that the
aggregate of the brincipal and interest péyable on}each Pay-
ment Date shall be substanbiali& equal and such 23 instal¥
ments of principal and interest willfcompletely amortize

: the Conditional Sale Indebtedness. The Vendee will furnish
I Lo the Vendor and the Railroad promptly after‘each Closing
bate a payment schedule showing the.respective amounts of
principal and interest payable on eacb Péyment Dare.
Interest under this Agreement shall be determined
Hl on the basis of a 360—day—yearvof twelve 30-day months.

| The Vendee will pay interest et'the rate of 9—1/4%

per annum, to the extent legally enforceable, upon a11

amounts remaining unpaid after the same shall have become

o

ue and payable pursuant to the terns hereof, anythlng herein
: to the contrary notwithstanding. V |
All paynents prov1ded for in thls Aqreement shall

be made in such coin or currency of the Unlted ‘States of Amerlca

[u])

1s at the time of payment shall be legal-tendér for the payment of

'public and private debts and, if reques+ed by the Vendor or where

made to the Bullder, shall be made by benk wire transfer. Except ac
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provided in Article 6 hereof, the Veﬁdcc shall not have the’
privileqge of prepaying any portion of the Conditional Sale
ILdebtedness prior to the date it bhecomes due.

The parties ﬁcreto contemplate that the Vendee
will furnish to the Vendor that portion of the Purchase
Price for the Equipment as is required under subparagrabh (a)
of the third paragraph of this Article 3 and that such por-
tion plus an-amount equal to the balggce of such Purchase
Price shall be paid by the Vendor to the Builder and the
Seller, as their interests may appear.

The Vendor shall be under no oﬁligation to make
payment to the Builder or the Seller unless there shall have
theretofore bheen deliverea to the Vendor the following docu-
ments, in form and substance satisfactory to it and its
special counsel hereinafter mentioned:

(a) the Certificate or Certificates of Acceptance
and the Certificate or Certificates of Delivery contem-
-plated bv § 1 of the Lease with respect to the Equip-
ment in the Group;

(b) invoice of the Builder for the reconstruction

of the Equipment in the Group and of the Seller for the

Hulks so reconstructed accompanied by or having endorsed:

thereon a certification by the Vendee and the Railroad as ’

to the correctness of the price stated therein;
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(c) An opinion of Méssrs. Cravath, Swaine &
Moore, who are gcting aé special counsel for the
Vendor and the Investors referred to in the Finance
Agréement, dated as of such Closing Date stating that
(i) the Finance Agreement has been'duly authorized,
executed and delivered by the Railroad and is a valid
agreement binding upon the Railroad, (ii) this Agree-
ment has been duly authorized, executed and delivered |
and is a legal, valid and binding instrument enforceable
in accordance with its ternms, (iii) security title to
the units of Equipment in such Group is wvalidly vested
in the'VendSr, free of all claims, liens, security
interests and other encumbrances eXcépt only the.rights
of the Vendee under this Agreement, and the rights of
the Railroad under the Leése, (iv) no approval of the
Interétate Commerce Commission or any other go?ernmental
authority is necessary for the execution and delivery
of this Agreement, or if any approval is necesséry, it has
been obtained, (v) this Agreement and the Lease have been
duly filed and recorded with thé Interstate Commerce Com-

mission in accordance with Section 20c of the Interstate
Commerce Act and no other filing or recordation is necessary
for the protection of the rights of the Vendor herecunder in any

State of the United States of America or the District of
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i :
i Columbia and (vk) registration of this Agreement 1is
E not reqﬁired under the Securities Act of 1933, as
amended; and said opinion shall cover such other mat-
ters as sha;} be ?easohably requested by the Vendor;
" (d) an opinion or opinions of'céunsel for

the Vendee, dated as of suéh Closing Date, éé&ressea.
f to the Vendor,vstating that the Transfer Agreemeni,
E this Agreement and the Lease have been duly authorized,
E executed and delivered by the Vendee»and, assuming due
i authorization, execution and.deiivery by the other
E parties thereto, are legal, Qﬁlid and binding instru-
i ‘ ments enforceable in accordance with their terms; and

(e) an opinion of éounsel for the}Rail- |
road, dated as of such Closing Date, add;essed to.the
Vendor, covering the matters referred to ih‘clausés
(i) and (ii) of subparagraph (ci in so fér‘as they
relate to the Railroad and clauées‘(iii) ahd_(i§)xof

| subparagraph (c) and stating that the Railroad is a

duly organized and validly existihg équoration-in
é | godd standing under the laws of ité state of incor-
t 'poration.and has the power and authdrigy"to own its
- - ' properties and to carrylbn ité business:aé'how con-

S | ducted;
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(f) an opinion of counsel for thc Puilder, dated
as of such Closing Date, adqreséed to the Vendor, covering.
the matters referred to in clauée (ii) of subparagraph (c¢)
in so far as it relates to the ﬁuilder and stating that (i)
the Builder is a duly organized and validly existing corpora-
tion in goodﬂétanding under the laws of its jurisdiction of
incorporation and has the powe£ and authority to own its
properties and to carry on its business as now conducted,>and
(ii) at the time of‘delivery of_éié units of the Equipment in
such Group to the Vendor hereunder, such units wefe free of
all claims, liens, security ipterests and other encumbrances
of the Builder or of anyone claiming through the Builder.'
Counsel may qualify any opinion as to the enforceability of any
instrument by a general reference to bankruptcy, reorganizatibn,
moratorium or other laws affecting enforcement of creditors' rights
generally. Counsel for each of the parties may assume due authori-
zatidn, execution and delivery of the documents executed by the

other parties in rendering its opinion; counsel for the Railroad

may in rendering its opinion rely on the opinion of counsel for

the Builder as to title to the Equipment at the time of delivery
thereof under the Reconstruction and Conditional Sale Agreeﬁent
and in giving the opinions specified in subparagraphs (e), and (£),
counsel may rely, to the extent appropriate, as to any matter
governcd by the law of Nevada on the opinion of counsel for the

Vendee as to such matter. 1In giving its opinion pursuant to
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subparagraph (c), counsel may rely on the opinion of counsel for
the Railroad, the Bui}der and the Vendee as to.all natters of law

of jurisdictions other than the United States or the State of

New York involved in said opinion.

The obligation of the Vendor to make payment for the

Equipment is expressly conditioned on the Vendor having on deposit

pursuant to the Finance Agreement sufficient available funds to

make such payment. The Vendor shall not be obligated to make any

such payment at any time while an event of default, or any evépt
which with the lapse of time and/or demand provided for in this
Agreement could constitute an event of default, shall be subsisting
under this Agreement or if a petitién for reorganization under
Sgction 77 of the Bankruptcy Act shall be filed by or against the

Railroad unless such petition shall be dismissed.

Notwithstanding anything to the cohtrary herein expressed

or implied, the parties hereto agree that the Vendor shall have

no obligation with respect to the reconstruction of the Hulks and

delivery of the Equipment hereunder to the Vendee except to the

extent that the Builder has fully complied witihh the Builder's -

obligations with respect to such reconstruction and delivery.

The Railroad hereby represents and warrants to the Builder,

- the Vendor and the Vendece, that (i) this Agreement has been duly

S

t!

authorized by it and lawfully executed and delivered for a valid con-

ide.ation and (assuming due authorizati.n, execution and delivery by

1c other parties hereto) is a valid-and existing agreement bihding
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ubon the Railroad in accordance with its terms; and

|

(ii) no approval is }equirgd from any regulatory body with

respect to the entering into or perforhance by the Railroad
or the Seller of this Agreement or the Hulk Purchase Agree-

ment.

——

" The Builder hereby represents and warrants to the
VFndor and the Vendee that this Agreement has been duly
ahthorized by it and lawfully executed and delivered for a

leid consideration and (assuming due authorization, exe-
cution and delivery by the other party or parties thereto))
this Agreement ié, in so far as the Builder is concerned,

a valid and ‘existing agreementAbiﬁaing upon it in accordance
with its terms.

It is agreed th;t the obligation of the Vendee to
qay to the Vendor any amount required to be pgid pursuant

to the third paragraph of this Article 3 is specifically

(4

subject to the fulfillment, on or before each Closing Date,

of the following conditions (any of which may be waived by

ot

he Vendee):

(a) Vthe'Vendor shall concurrently pay or cause to
be paid to the Builder and the Seller the amounts con-
templated to be paid by it as provided in this Article

3 and the documents required by this Article 3 shall

have been delivered;
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(b) no event of default of the Railroad épeeified
herein or Event of Default of the.Railroad under the
Lease,’nor any event which with lapse of time and/or
demand prov1ded for herein or in the.Lease could con-
stitute such an event of default or Event of Default,
shail have occurred and be centinuing; and

(c) tﬁe Vendee shall have received (l) the opinion
of counsel reauired by § 13 of'thé‘Lease ahd (ii) such |
other documents as the Vendee hay reasonably requeet.
Notwithstanding any other provision:of this Agfeement (includ-

ing, but not limited to, any provision of Articles 15 and 16

hereof), it is understood and agreed by the Vendor that the
'llablllty of the Vendee for all payments to be made by it
under this Agreement, with the exception bnly of the paymeaté
to be made pursuant to subparagraph (a) ef the third‘paragraph
Lf Article 3 hereof and Article 19 hereof, shallbnet exceed

an amount equal to, and shall be payable only.out_of,fthe

"income and proceeds from the Equlpment", and-éuCh.payments

shall be made by the Vendee only to the extent that the
Vendee or any as51gnee of the Vendee (whlch terms as used in
this paragraph 1ncludes the Vendor to the extent payments
under the Lease are made to the Vendor as coﬁtemplated
therein) shall have actually recelved sufflclent "income

or proceeds from the Equlpment" to make such payments.
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Except as provided in the next pre&é&ding sentence, the Vendor

+

agrees that the Vendee shall have no personal liability to

make any payments under this Agreement whatsoever except

from the "income and proceeds from the Equipment" to the

extent actually received by the Vendee or any assignee of

the Vendee as above provided, In addition, the Vendor

|

agrees and understands that. the Vendee (i) makes no repre-

|

sentation or warranty, and is not .responsible for, the due
execution, validity, sufficiency or enforceability of the
Lease (or any docﬁment relative thereto) or of any of the
Aailroad's obligations thereunder and (ii) shall have no
obligation, duty ér other liabilit; whatsoever to see to
'qr‘be responsible for the_performanée or observance by the
éailroad of any of its agreements, representaﬁions, indemni-

|

ﬁies, obligations or other undertakings under the Lease; it

ﬂeing upderstood that as to all such matters the Vendor will

look solely to the Vendor's rights under this Agreement
against the Railroad and the Equipment and to the Vendor's
rights under the Lease against the Railroad and the Equip-
ment, As used hefein the term "income and pr@ceeds from
%he Equipment" shall mean (i) if one of thé events of
éefault specified in Article 15 hereof éhall haﬁe occurred

and while it shall be continuing, so much of‘+hé following

amounts as are indefeasibiy received by the Vendee or any
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assignee of the Vendee at ény fime after any such event and
during the continuagce thereof: (a) all amounts of rental
and amounts in respect of Casualty Occurrences (as herein-
after defined in Article 6 hereof) paid for or with respect
payments or proééeds received by the Vendee or any assignee
of the Vendee under the Lease or for or with respect to the
Equipment as the result of the sale, lease or other diéposi-
tion thercof and after deducting all costs and expenses of
such sale, lease or other disposition, and (ii) at any other
time only that portion of the amqunﬁé referred to in the
foregoing clauseé (a) and (b) as are indefeasibly received
.by the Vendee or any assignee of the Vendee and as shall be

required to discharge the portion of the Conditional Sale

Indebtedness (including prepayments thereof required in
respect of Casualty Occurrences) and/br interes£ théréon,
due and payable on, or on the business day aftérj fhe date
.such amounts received by the Vendee or any aésigneé Of the
Vendee were required to be paid pursﬁant_to_ﬁhé Leaée'or
ls shall be required to discharge any othéf.payments then
due and payable under thié Agreement; it b;ing undefStood
fhat "income and proceeds from the Equipment" shall in no
‘event inclqde amounts referréd toAin thpvfofegbing-clauses

(a) and (b) which were received by the Vendee or any assignee
N . ‘ _ R




of the Vendece prior to the.existencé of suéh an event of
default which exceedéd the amounts required to discharge
that portion of the Conditional Sale Indebtedness (includ-
ing prepayments thereof required in respect of Casualty
Occurrences) and/or interest thereon due and payable on,
or on the businé;é'day after, the date corresponding to.
the date on which amounts with respect thereto received
by the Vendee or any assignee of the Vendee were required
to be paid to it pﬁrsuant to the Lease or which exceeded
any othér payments due and payable under this Agreement at

the time such amounts were payable under the Lease. Itvis-

further specifically understood and agreed that nothing

.contained herein limiting the liability of the Vendee shall

derogate from the right of the Vendor to procéed against
the Equipment or the Railroad, as guarantor, as provided
for herein for the full unpaid Puréhase Price of the Equip-
ment and interest thereon. Notwithstanding anything to

Lhe contrary contained in Article 15 hereof, the Vendor
agreés that in the event it shall obtain a judgment against
The Vendee for an amount in excesé of the amounts payable

by the Vendee pursuant to the limitations set forth in this

paragraph, it will, accordingly, limit its execution of

such judgment against the Vendee to such amount.

ARTICLE 4., Title to the Equipment. The Vendor

21
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shall and hereby does retain the full security title to and
property in the Hulks delfvered'to>the Builder hereunder
for reconstruction and shail continue te retain such title
during the entire period that the Huiks are being recon-
erucﬁed_and thereafter in the Equipment until the Vendee
shall have made ali its payments under this Agreement in
respect of the Equipment and shall have kept and performed
all its agreements herein contained in respect thereof,
notwithstanding any provision of this Agreement limiting

the liability of the Vendee and netﬁithstahding the delivery
of the Equipment to and the posseesion and use thereof by
the Vendee and the Railroad as provided in this Agreement.
Any and all additions to the Hulks and the Eqﬁipment; and
any and all parts installed oﬁ and additiens and replace-
ments made to any unit of the Hulks or the Equipmentvshall
constitute accessions thereto and shall be subjectrto all
the terms and conditions of this Agreement_and‘ineluded in
the term "Equipment" . as used in this'Agreement.‘ |

Except as otherwise specificaliy’prérided in ‘
‘Artlcle 6 hereof, when and only when the Vendor shall have
been paid the full 1ndebtedness 1n reSpect of the Purchase
Price of the Equipment, together with 1nterest»and all other
payments as hereih prqyided,‘aﬁd all ﬁhevVendee{; ohliga-
tions hereih centained shall hare been:performed, absolute




right to the possession of, title to and property in the

quipment shall pass to and vest'in the Vendee without

urther transfer or action on the part of the Vendor.

ime, will (a) execute and deliver to the Vendee a release

of the Vendor's security interest in the Equipment trans-

ferring its security title thereto and property therein to

encumbrances created or retained hereby, (b) execute and
dellver to the Vendee for filing in all necessary publlc
offices, such instruments in writing as may be necessary

or appropriate in order then to make clear upcn the public

records the title of the Vendee to such Equipment and (c}
pay to the Vendee any money paid to'the Vendor pursuant to
Article 6 hereof in respect of such Equipment and not
theretofore applied as therein proeided. The Vendee hereby
waives and releases any and all rights, existing or that
may be acquired, in or to the payment of any penalty, for-
feit er damages for failure to execute and deliver such
release or inst:uments or to file any certificate of pay-
ment in compliance with any law or statute requiring the
filing of the same, except for failure to execﬁte and
deliver such release or instruments or to file euch cer-

t

ificate within a reasonable time after written demand by

E
f
However, the Vendor, if so requested by the Vendee at that |
ti

the Vendee, free of all liens, security interests and other

23
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the Vendee.

ARTICLE 5. .Taxes. All payments to be made by the
Vendee and the Vendor hereunder will be»free of expense to the
Vendor and the Builder for collection or other'charges.and will
be| free of expense to fhe Vendor and the Builder with respect
to| the amount of any local, state, Federal or foreign taxes
(other than net income taxes, gross receipts ta#es {except

gross receipt taxes in the nature of or-in lieu of sales,

use or rental .taxes], franchise taxes measured by net income

based upon such receipts, excess profits taxes and similar
taxes) or license fees, assessments, charges, fines or
penalties (all sueh'expenses, taxes, license fees, assess-
ments, charges, fines and penaltiés béing'hereinafter

called impositions) hereaftér levied or imposed upon or in
connection with or measured by this Agreemeht orvany sale,
rental, use, payment, shipment, delivery or transfer éf
title under thé terms hereof, all of which impositions the
Vendee assumes and agrees to pay on demand in addition to the
Purchaée Price of the Equipment. Tﬁe Vendee will also pay
promptly all impositions which may ﬁe imposedvubon the Equip-
ment delivered to it or for tﬁe use or 6peration thereof

or |upon the earnings arising therefrom or upon the Vendor
sole'l+ by reason of its ownership thereof.ahd will keep at
all times all and every part of the'Eguipment free and

clear of all impositions which might in any way affect the
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title of the Vendor or result in a.lien'upon any part of

the Equipment; provided, however, that the Vendece shall be

|

under no obligation to pay any impositions of any kind so

long as it is contesting in good faith and by appropriate
legal proceedings such impositions and the.nonpayment thereof
does not, in the opinion of the Vendor, adveréely affect the
title, property or rights of the Vendor in or to the Equip-
mentbor otherwise under this Agreementg_ If any impositions
shall have been charged or levied against the Vandor or the
Builder directly and paid b& the Vendor,or tﬁe Builder, as
the case may be, the Vendee shall reimburse the Vendor or
the Builder, as the case may be, upon presentation of an
invoice therefor, and any amounts so paid by the Vendor ot
the Builder shall be secured by and under this Agreement;

provided, however, that the Vendee shall not be obligated

to reimburse the Vendor or the Builder, as the case may be,
for any impositions so paid unless the Vendor or the Builder
shall have been legally liable with respect thereto (as
evidenéed by an opinion of counsel for the Vendor or the
Builder, as the case may be), or unless the Vendee shall have
approved the payment thereof. |

ARTICLE 6. Maintenance and Repaid; Casualty

Occurrences. The Vendee agrees that, at its own cost and

éxpenSe, it will cause each unit of the Equipment to be
maintained in good order and repair.

In the event that any unit of the Equipment shall




Upo£ payment by the Vendee to the Vendor of the
Casualty Value of any unit-ofrthe Eduipment having sﬁffered
al/Casualty Occurrence, absolute right.to the possession of,
title to and prOperty“in such unit shall pass to and vest in
the Vendee, without fuftherAtransfer or aétion on the part |
of the Vendor, exéept that the Vendor, if requested by the
Vendee, will execute and deliver to the Vendee, at the -
expense of the Vendee, an appropriate instrument confirming
such passage.to the Vendee of all thé-Vendor's right, title
and interest in such unit, in recordable fofm, in order that
the Vendee may make clear upon the public records the title

of the Vendee to such unit.

The Casualty Value of each unit of the Equipment

suffering a Casualty Occufrence shall be deemed to be that
portion of the original Purchase Price thereof remaining
unp;id on the date as of which such Casualty Value shall be
Aetermined (without giving effect to any prepayment or pre-
payments theretofore made under this Article 5), plus inter-
est abcrued thereon but unpaid as of such date. For the
purpose of this paragraph, each péyment of the Purchase Price
in respect of the Equipment made pursuant to‘Article 3
Lereof sﬁall be deemed to be a payment onleaCh unit of

Equipment in like proportion as the original Purchase Price

of such unit bears to the aggregate original Purchase Price
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f said Equipment.

The Railroad will at all times prior to the pay-

ment of the full indebtedness in respect of the Purchase

rice of the Equipment, together with interest thereon and

11 other payment§ required hereby, at its own expense,

ause to be carried and maintained insurance in respect

f the Equipment for the benefit of the Vendor and the

Vendee at the time subject hereto, ahd_public liability

nsurance, in amounts and against risks customarily insured

gainst by railroad companies on similar equipment, and in

any event in amounts and against risks comparable to those

nsured against by the Railroad on equipment owned by it.

uch incsurance shall be payable to the Vendor, the Vendee

and the Railroad as their interests may appear.

It is further understood and agreed that any insur-

ance proceeds received by the Vendor in respect of unlts suf-

fering a Casualty Occurrence shall be deducted from the

amounts payable by the Vendee to the Vendor in respect of

Casualty Occurrences pursuant to the second paragraph of this

Article 6., If the Vendor shall’receiVe’any‘other,insurance

u
h

t

proceeds in respect of insurance carried in respect of such

nits suffering a Casualty Occurrence after‘the Vendee shall
ave made payments pursuant to thls Artlcle 6 W1thout deduc-

ion for such insurance proceeds, the Vendor ;hall pay such
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nsurance proceeds to the Vendee. All proceeds of insurance

o

eceived by the Vendor in respect of insurance carried on any

unit or units of Equipmen£ not suffering a Casualty Occurrence

0

hall be paid to the Vendee upon proof satisfactory to the Vendor

t

hat any damage to such unlt in respect of which such proceeds

s

ere paid has been fully repaired,

-

So long as an event of default specified in Article

15 hereof shall not have occurred and be continuing, any

insurance proceeds paid to the Vendor prior to the Payment

o}

ate next succeeding a Casualty Occurrence shall, if the

Railroad shall in writing so direct, be invested, pending

[N

ts appllcatlon as hereinabove prov1ded, in (i) direct obli-

ratlons of the United States of America or obligations for

Q

which the full faith and credit of the United states of
America is pledged to provide for the payment of principal
and interest or (ii) open market commercial paper rated at
least "A-1" or its equivalent by Standard & Poor's Corpora-
tion or a comparable national rating agency or (iii) cer-

tificates of deposit of banks in the United States of America

having eapital and surplus aggregating at least $25,000,000,
in each case maturing in not more tﬁan one year from the
date of such investment (all such investments being herein~
after called Investments), as may be specified in any such

direction. Any such Investments shall trom time to time be
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sold‘and proéceds reinvested in suc@ other Investments as

the Railroad may in writing direct. Any intcrest received by'
the Vendor on any Investments shall be held by the Vendor and
applied as hereinafter provided. Upon the sale or payment at
maturity of any Investments, the p;oceeds thereof, plus aﬁy
interest receivé& by the Vendor thereon, up to thé~cost_(in-
cluding accrued interest) thereof, shall be held by the Vendor
for application pursuant ta this Article 6. ~Any excess shall
be paid to the Railroad. If.such-proceeds (plus such interest)

shall be less than such cost, the Railroad will promptly cause

to be paid to the Vendor an amount equal to such deficiency.

The Railroad will cause to be paid all expenses incurred by the

Vendor in connection with the purchase and sale of Investments.

ARTICLE 7. Qg}igations'of Railroad, as Guarantor. -

The Railroad, for value received, hereby unconditionally guarantees
to the Vendor by endorsement (through its execution hereof) the
due and punctual payment of the Conditional Sale Indebtedness and

interest thereon, and unconditionally guarantees to the Vendor and

the Builder the due and punctual performance of all obligations of

the Vendee under this Agreement and unconditionally guarantees to

the Vendor that all sums payable by the Vendee under this Agree-

8

ent (except for the sums payable by the Vencee pursuant

|

to subparagraph (a) of the third paragraphvof Article 3
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hereof), will be promptly paid when due, together with inter-

TR RGPRAL 1V ot 3 A RN

est thereon as herein provided,‘whether at stated maturity
or by declaration or otherwise, and in case of default by
the Vendee in any such.obligations}or payments the Railroad
agrees punctually to perfqrm or pay the same, irrespective

of any enforcemeht"against the Vendee of any of the rights

of the Vendor hereunder. -

The Rallroad agrees that its obligations hereunder

shall be unconditional (and shall not be subject to any

e o Caltl

; defense, setoff, counterclaim or recoupment whatsoever),

1rrespect1ve of the genulneness, valldlty or enforceablllty
of this Agreement or any other c1rcumstances whlch mlght
otherwise constitute a legal or equitable dlscharge of a
surety or guarantor and irrespective of the last paragraph

of Article 3 hereof or any other circumstances which might

oo X Bt e Ll AL T in b ANt ¢ Wb et

otherwise limit the recourse of the Vendor to the Vehdee.
; The Railroad hereby waives diligence, preseutﬁent.'demand
‘; 5 of payment, protest, any notice of any a551gnment hereof

| é in whole or in part or of any default hereunder and all

t o notices with respect to this Agreement and all»demands

I | whatsoever hereunder. No,waiver'byzthe Veudor_ef any of

its rights hereunder and no action by the Vendor to enforce .

any of its rights hereuuder or failure to take,'or delay in
taking, any such actien'shali'affeet thc.obligatione of the

_Railroad hereunder.
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In the event that the Rai}road shéll make any pay-
ments to the Vendor on account of its guaranty hereunder, the
Railroad agrees that it Shail not écqgire any rights, by sub-
rogation or otherwise, against the Vendee or with

respect to any of the 'units of the Equipment by reason of
such payments, all such rights being hereby irrevocably

released, discharged and waived by'the Railroad; Erovidéd,

(o

owever, that after the payment to the Vendor of all sums

H - -

ayable under this Agreement, the Railroad shall, by sub-

3

=

ogation, be entitled to the rights of the Vendor against

'

he Vendee by reason of such payment by the Railroad, to the
extent, but only to the extent, that the Vendee has received

"income and proceeds from the Equipment“ (as defined in .

Article 3 hereof) and has not applied amounts equal to such
income and proceeds>to the payment, in accordance with this
Agreement and subject to the limitations contained in the
lasf paragraph of said Article 3, of sums payable by the
Vendee to the Vendor hereunder.

ARTICLE 8. Reports and Inspections., On or before

August 1 in each year, commencing with the year 1973, the

Vendee shall cause to be furnished to the Vendor an accurate

()]

tatement (a) setting forth as of the preceding June 30 the

0

imount, description and numbers of the Equipment then covered

- hereby, the amount, description and numbers of all units of
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the Equipment that have suffered a Casualty Occurrence aur-
ing the preceding 12 months (or since the date of delivery
hereunder of the Equipment; in the case of the first such
statement) and such other information regarding the condi-
tion and state of rep%ir of the Equipment as the Vendor may
reasonably request-and (b) stating that, in the case of all
Equipment repaired or repainted during the period covered
by such statement, such Equipment_iswpgrked as required by
Article 9 hereof. The Vendor shali-have the right, by its
agents, to inspect the Equipment and the Railroad's records
with respect thereto at such reésonable times as the Vendor
may request during the continuance of this Agréement;

ARTICLE 9. Marking of Equipment. The Vendee will

cause each unit of the Eqﬁipment to be kept numbered with

its identifying number as set forth in Schedule A hereto, or,
in the case of Equipment not there listed, sgch identifying
numberlas shall be set forth in any amendmént or supple-

ment hereto extending this Agreement to cover such Equipment,
and will keep and maintain, plainly, distinctly, permanently
and conspicuously marked on each éide of each'unit, in letters
not less than one 'inch in height, the name of the Vendor
followed by the words "Security Owner" or other appropriate

words designated by the Vendor, with appropriate changes

thereof and additions thereto as from time to time may be
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required by law in order to protect the Vendor's title to

and property in the Equipment and its rights under this

Agreement., The Vendee wili not.permit any such unit to be
pgaced in operation or exercise éﬁy control or dominion
over the same until such name and words shall have been so
marked on both SEGgs thereof and will replace or Qill cause
to be replaced promptiy any such name and worcls which may
be removed, defaced or destroyed. The Vendee will not

| ————

permit the ideﬁtifying number of any unit of the Equipment

to be changed except in accordance with a staﬁement of &

new number or numbers to be substituted thérefor, which’
statement previously shall have béeh filed with the Vendor
and filed, recorded and deposited by'the Vendee in all public
ﬂffices where this Agreement shall have been filed, recbrded,
and deposited. |

Except as provided in the immediatély precéding
pgragréph, the Vendee will not ailow the name of aﬁy pérson,

association or corporation to be placed on any unit of the

Equipment as a designation that mighf be intefpretéd as a

claim of ownership; provided, however, tﬁat‘the Vendee may

“allow the Equipment to be lettered with thé namesbof-initials

jr other insignia customarily used by the Railfoad 6r its
affiliates on railroad equipment used by them of the same
or a similar type for convenience of identificéi;dn of the

rights -of the Railroad or its-affiliatés to use the Equipment




tions, changes, replacements and additions at its own expense;

provided, however, that the Vendee may, in good faith, con-

test the validity or application of any such law or rule in
any reasonable manner which does not, in the opinion of the

Vendor, adversely affect the property or rights of the Vendor

P

inder this Agreéﬁént.

ARTICLE l1l. Possession and Use, The Vendee, so

~

long as it shall not be in default under this Agreement,

()

shall be entitied, from and after‘delivery of the Equipment
to the Vendee, to the poSéession of the Equipment and the
use thereof, but only upon and subject to all the terms and
conditions of this Agreement,

The Vendee may lease the Equipment to the Railroad

as permitted by, and for use as provided in, the Lease, but
the rights of the Railroad and its permitted assigns (the
Railroad hereby so acknowledging) under the Lease shall be
subordinated and junior in rank to the rights, and shall be
subject to the remedies, of the Vendor under this Agreement;

provided, however, that so long as the Railroad shall not be

in default under the Lease or under this Agresment in its

Lapacity as guarantor or otherwise, the Railroad shall be

|

entitled to the possession and use of the Equipment. The

Vendee hereby agrees that it will not exercise any of the

 remedies permitted in the case of an Event of Default under
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and as defined in the Leasé until the Vendor shall have
received notice in ﬁriting of its intended exercise thereof,
and hereby further agrees to furnish to the Vendor copies
of all summonses, writs, processes and other documents
served by it upon the.Railroad or served by the Railroad
upon it in connéétion therewith.

So long as an evépt of default specified in
Article 15 hereof shall not have occggred and be continu?
ing, the Vendee shall be entitled to the possession and

use of the Equipment, and the Equipment may be used upon
the lines of railroad owned or operated by the Railroad

or any affiliate of the Railroad (or any other railroad
Jjcompany approved by the Vendor) or upon lines of railroad
over which the Railroad or any such affiliate has trackage
or other operating rights, or over which railroad equipment
of the Railroad or any such affiliate is regularly operated
pursuant to contract, and the Equipment may be used upon
connecting and other carriers in the usual ihterchange of

traffic, but only upon and subject to all the terms and

conditions of this Agreement;’pro&ided, however, that the

Vendee shall not assign or permit the assignment of any
unit of the Equipment to service involving thevregular opera-
tion and maintenance thereof outside the United States of

America. Except as otherwise brovided in the Lease, the
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vendee may also lease the Equipment~to any other railroad

company with the prior written .consent of the Vendor,

provided, however, that (i) such lease shall provide that

the rights of such lesSee are made expressly subordinate

to the rights and remedies of the Vendor under this Agree-“
ment, (ii) such lessee shall erpressly aéree not to_assign
Ar permit the assignment of anfiunit of the Equipment to
service involving the regular operation and-maintenance
thereof outside the United States of America and (iii) a

copy of such lease shall be furnlshed to the Vendor.

ARTICLE 12, Prohlbltlon Against Llens. The Vendee

will pay or discharge any and all sums claimed by any party
'%rom, through or under the Vendee or. 1ts successors or ’
4551gns which, if unpaid, might become a llen charge,}

8

ecurity interest or other encumbrance upon or w1th respect

ct

o the Equipment, or any part thereof or the 1nterest of

ct

he Vendor therein, equal or superior to the Vendor‘s_tltle

ct

hereto or property therein, and will‘prOmptly discharge

any such lien, charge, security interest or other encum-

brance which arises, but shall not be requrred to pay or o

ﬁischaroe any such claim 50_1ong as the validity thereof

shall be contested in good faith and any appropriate legal

proceedlngs in any reasonable manner and the nonpayment

thereof does not, in the oplnlon of the Vendoz, adversely
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affect the property or rights 6f.the Vendor in or to the
Equipment or otherwise under this Agreement. Any amounts
paid by the Vendor in discharge of.liehs, charges or
security interests upon the Equipment shail be secured by

and under this Agreement.

This covenant will not be deemed breached by

reason of liens for taxes, assessment or governmental

charges or levies, in each case not due and delinquent,

or undetermined or inchoate materialmen's, mechanics',
workmen's, repairmen's or other like liens arising in the
ordinary course of business and, in each case, not delin-

quent,

ARTICLE 13. T1Indemnities and Warranties. The

Vendee agrees to indemnify, protect and hold harmless the
Vendor from and agéinst all Iosses, damages, injuries,
liabilities, claims and demands whatsoever, regardless of
the cause thereof, and expenses in connection therewith,
including but not limited to counsel fees and expenses,

penalties and interest, arising out of or as fhe resuip

f the entering into or the performance of this Agreement,

he retention by the Vendor of security title to the Equip-
ent, the ordering, acquisition, use, operation, condition;
urchase, delivery, rejection, storage or return of any of

he Equipment, any accident in connecticn with the operation,
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use, condition, possession, stofage or return of any of
the Equibﬁeht resulting in damage to éroperty or injury
or death to any person during the period when security
title thereto remains in the Vendor or the transfer or

release of security title to the Equipment by the Vendor

pursuant to any of the provisions of this Agreement,

except, however, any losses, damages, injuries, liabilities,
Jlaims and démands wﬁatsoevef arisiﬁg out of any tort,
breach of warranty or failure to perform any éovenant
hereunder by the Railroad or the Builder. This covenant

of indemnity shall continue in full force and effect not-~
Jithétanding the full payment of the indebtedness in
respect of the Purchase Price of, and the conveyance or
release of ;ecurity title to, the Equipment, as provided

in the last paragraph of Article 4 hereof, or the termina-
tion of this Agreement in any manner whatsoever.

The Vendee will bear the.responsibility for and
risk of, and shall not be released from its obligations
hereﬂnder in the event of, any damage to or the destruction

or loss of any unit of or all the Equipment.

The Vendor makes no warranties whether written,

-‘oral, statutory or implied including the warranties of
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merchantability or fitness for a particular purpose, with

respect to the Hulks or the Equipment or in connection with

|

this Agreement or the delivery and sale of the Equipment

Jereunder.

The agreement of the parties relating to the
Builder's warranty of material and workmanship and the

|

agreement of the parties relatiﬁg to patent indemnification
Jontained in Items 4 and 5 of Annex AJﬁeréto.are herein
incorporated as part of this Article 13,

The warranties and indemnities df‘thé Builder

contained in this Article 13 and in any other Articles hereof

and all other covenants and obligations of the Builder con-
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ny of the obligations of ﬁhe Builder to rcconstruct and

eliver the Equipmcgt in agcofdance herewith or to resﬁond

o its warranties and indemnitics contained or referred to in
rticle 13 hereof or relieve the Vendor, the Vendee or the ﬁail-

oad of their respective obligations to the Builder contained

r referred to in Articles 1, 2, 3, 5, 7 and 13 hereof and

his Article 14, or any other oﬁligation which, according

to its terms and context, is intended -to survive an assign-

ent. ‘ . ;. .
| Upon anv such assignment, -either. the éssignor_or
he assignee shall give written notice to the Vendce and

he Railroad, together with a counterpart or copy of such

ssignment, stating the identity and post office address of

the assignee, and such assignee shall, by virtue of such

ssignment, acaquire all the assignor's right, title and

interest in and to the Equipment and this Agreement, or in
and to a portion thereof, as the case may be, subject only
to such reservations as may be contained in such assignment.

From and after the receipt by the Vendee and he Railrbad,

espectively, of the notification of any such assignment,

11 payﬁents thereafter to he made by the Vendee or the

Railroad under this Aqgreement shall, to the extent so

a

d

ssigned, be made to the assignee in such manner as it may

irect.




In the event of any such assignment or successive

assignments by the Vendor of title éo the Equipment and of
the Vendor's rights herecunder with respect thereto, the
Vendee will, Wwhenever fequested by the assignee, change
the markings on é;ch side of each gnit of thé Equipment so
as to ihdicate the title of.such assignee to the Equipment,
such markings to be specified by such assignee, subject to

any requirements of the laws of the jurisdictions in which

the Equipment shall be operated. The cost of such markings

45

in the event of an assignment of not less than all the Equip-

ment at the time covered by this Agreement shall be borne by
the Railroad and, in the event of an assignment of less than

all such Equipment, such éost shall be borne by such assignee.
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ARTICLE 15. Defaults. In the event that any one

or more of the following events of default shall occur and
ge continuing (without regard to the 1imitatidns provided
for in the last paragraph of Article -3 hereof or in Article
22 hereof) to wit: . |
| (a) the Vendee shall fail to pay in full any sum
payable bv the Vendee when payment theréof shall be due
hereunder and such default shall continue for 15 days;
or
(b) the Vendeerr the Railroad shall, for more
than 30 days after the Vendor shall have demanded in
. writing performance thereof, fail or refuse to conply
with any other covenant, agreement, term or provision
of this Agreement, or of any agreement entered into
éoncurrently herewith relating to the financing of the
Ecuipment, on its part to be.kept and pefformed or to

make provision satisfactory to the Vendor for such

compliance; or

(c) a petition for reorganization under Section 77
of the Bankruptcy Act, as now constituted or as said Scc-

tion 77 may be hereafter amended, shall he filed by or
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against the Railroad and, unless such petition shall
have been dismissed, nullified, stayed oI otherwise
rendered ineffective (but then only so'long ss such
stay shall contlnue in force or such ineffectiveness
shall contlnue), all the obllgatlon« of the Railroad
under this Agreement shall not have been duly assumed
in writing, pursuan£ to a.eourt order or decrece, by a
trustee or trustees appointed in -such proceedings
(vhether or not subjeet to ratification) in such man-
ner that such obligations shall have the same status
as obligatiens incurred by sueh trustee or trustees,
within 30 days after such appointment, if any, or 60
days after such petition shall have been‘fiied, which-
ever shall be earlier; or | | |

(d) any other proceedlng shall he wommenced
by or against the Railroad for any relief o
vhich includes, or might result in, any_modification
of the obiigations of the Railfead hereunder uudef eny
bankruptcy or insolvency laws, or laws relatingvte the
relief of debtors, readjustment of ihdebtedness,-reor—
gahizations, arrangements,'compositionsbor_extehsions

(other than a law which‘dees not permit any readjust-

- ment of the obllgatlons of the Ral.road under this

Agreenont), and, unlcss such proceedlngs shall have
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been dismissed, nullified, stayed or othcerwise rendered
ineffective (bdt then only so long as such stay shall
continue in force or such ineffectiveness shall con-
tinue), all the obligations of the Rgilroad, as the
case may be, under this Agreement shall not have been

duly assumed in writing, pursuant to a court order or

decree, by a trustee or trustees or receiver or.
receivers appointed for the Railroad, as the case may

be, or fof their réspective property -in connection with
any such proceedings kwhether or not subject to.ratifica-
tion) in such manner that such obligations shall have the
same status as obligations incurred by such trustee or
trustees or receiver or receivers, within 30 days éfter
such appointment, if any, or 60 days after such proceed-
ings shall havé been commenced, whichever shall be
- earlier; or

(e) an event of default shall occur under the Other

Agreement réferred to and defined in Article 3 hereof;
then at any time after the occurrence of such an event of
default the Vendor may, upon written notice to the Vendee and
the Railroad and upon compliance with any lcgal requirements
then in force and applicable to such actibn by the Vendor, (i)
subject to.the rights of the Railroad set forth in Article 11
'hereof, cause the Lease immediately upon such notice to termi-

nate (and the Vendee and the Railroad each acknowledge the




49

right of the Vendor to terminate the Lease) and/or (ii)
declarec (hereinafter called a Declaration of Default) the
entire Unpaid indebtedness.in respect of the Purchase Price
lf the Equipment, together with the interest thereon then
accrued and unpaid, iﬁmediateiy dué and payable, without fur-
ther demand, and thereafter~the aggregate of the unpaid bal-
ince of such indebtedness and interest shall Bear interest
from the date of such Declaration of Default at the rate of
-1/4% per annum, to the extent legally enforceable. Upon a‘
eclaration of Défault, the Vendor shall be entitled to

ecover judgment for the entire unpaid balance of the indebt-

edness in respect'of the Purchase Price of the Equipment so

— N T

payable, with interest as aforesaid, and to collect such

judgment out of any property of the Vendee, subject to the

imitations of Article 3 hereof, or the Railroad wherever

ituated. The Vendee or the Railroad, as the case may be,

A

shall promptly notify the Vendor of any event which has come

to its attention which constitutes, or with the giving of
notiée and/or lapse of time could constitute, an event of
default under this Aqreement.

The Vendor may, ét its election, waive any such
event of default and its consequences and rescind and annul
any Declaration of Default or notice of tcrmin;&iqn of the

Lease by notice to the Vendee and the Railroad in writing to
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that effect, and thercupon the respective riaghts of the par-
ties shall be as the§ would have been if no such event 6f

default had occurred and no Declaration of Default or notice
of termination of the Lease had been made or given. Notwith-

standing thec provisions of this paragraph, it is expressly

understood and agreed by the Vendee and thé Railroad that
time is of the essence of this ﬁgreement and that no such'
waiver, rescission or annulment shall extend to or afféct
any other or subsequent default or impair any rights or
eredies consequeht thereoﬁ.

ARTICLE 16. Remedies. At‘ahy time during the con-
tinuance of a Declaration of Default, the Vendor may, subject
tL the rights of the Railroad set forth in Afticle 11 héfeof,
and upon such further notice, if any, as may ke required for -
compliance with any mandatory legal requirements then in
force and applicable to the action to be taken-b& the Vendor,

take or cause to be taken, by its agent or agents, immediate

ossession of the Equipment, or one or more of the units

P
therebf, without liability to return to the vendee of the
Railroad any sums therectofore paid and‘frée from all claims
whatsoeVer, except as hereinafter in.this Article 16 expressly
provided, and may remove thc'saﬁe from possessioh and use of
the Véndee, £hc Railroad.or any ofhcr persdn-and for such pur;~
P

ose may enter upon the premises of_the'Véndee'or the Railroad
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r any other premises vhere the ﬁquipmcnt nav he located and
ay use and employ in connection with such removal any sup-
lies, services and aids ahd an& availahle trackage and other
acilities or means of the Vendee or the Railroad, with or
ithout procesé of law.

In case the Vendor shall demand possession of.the

quipment pursuant to this Agreemeﬁt and shall designate a

. {

easonable point or points on the lines or premises of the

Railroad for the delivery of the.EQuipment to the Vendor,

the Railroad shall (subject to the rights of the Railroad

set forth in Article 11 hereof), at its own expense forth-

m

d

t

x
d
a

n

m

e

with and in the usual manner, cause the Equipment to be

oved to such point or points on its lines and shall there

eliver the Equipment or cause it to be delivered to the

Vendor. At the option of the Vendor, the Vendor may keep

he Equipment on any of the lines or premises of the Rail-
oad until the Vendor shall have leased, soid or otherwise
isposed of the same, and for such purpose the Railroad

grees to furnish, without charge for rent or storage, the

ecessary facilities at any point or points selected by the

Vendor reasonably convenient to the Railroad. This agree-

ent to deliver the Equipment and furnish facilities as here-
nbefore provided is of the essence of the agreement between

he parties, and, upon application to any court of equity
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etained by the Vendor as compensation for the use of the

Equipnent; provided, however, that if the Vendee, bhefore the

expiration of the 30-day period described in the proviso

below, should pay or cause tc be paid to the Vendor the

§otal unpaid balance of the indecbtedness in respect of the

P

|

urchase Price of the Equipment, together with interest

thereon .accrued and unpaid and all other payments due under

this Agreement, then in such event absolute right to the

possession of, title to and property in the Equipment shall

pass to and vest in the Vendee; provided, further, that if

t

he Vendee, the Railraod or any other persons notified under

the terms of this-paragraph object in writing to the Vendor

W

|

.

ithin 30 days from the receipt of notice of the Vendor's

ﬁlection to retain the Equipment, then the Vendor may not so’

d

|

r

P

t

o

\
|

retain the Equipment, but shall sell, lease or 6therwise dis-

pose of it or continue to hold it pending sale, lease or other

isposition as hereinafter provided or as may otherwise he per-

mitted by law. If the Vendor shall have given no notice to

etain as hereinabove provided or notice of intention to dis-
ose of the Equipmént in any other manner, it shall be deemed

o have elected to sell the Equipment in accordance with the

qrovisions of this Article 6.

At any time during the continuance of a Declaration .

f Default, the Vendor, with or without retaking possession

expenses incurred by the Vendor in retaking possession of,

removing, storing, holding, prcpéring‘fbr sale and selling
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payment of the purchase price therefor the Vendor shall be

I
entitled to have credited on account thercof all sums due

I .
to the Vendor hereunder.

Each and every power and remedy hereby specifi-

cally given to the Veﬁdor shall be in addition to every
other power and remedy hereby specifically given or now or
hereafter existing at law or in equity, and each and every
power and remedy may be exercised from time to time and
simultaneously and as often and in;such order as may he

deemed expedient by the Vendor. All such powers and reme-

dies shall be cumulative, and the exercise of one shall not
be deemed a waiver of the right to exercise any other or
|

others. No delay or omission of the Vendor in the exercise

of any such power or remedy and no renewal or extension of

any payments due hereunder shall impair any such power or
emedy or shall be construed to be a waiver cf any default

r an acquiescence therein. Any extension of time for pay-

—83——0 -

ent hereunder or other indulgence duly granted to the

Vendee or the Railroad shall not otherwise alter or affect

the Vendor's rights or the Vendee's or the Railrocad's obliga-

rions hereunder. The Vendor's acceptance of any payment
after it shall have become due hereunder shall not be deemed
to alter or affect the Vendee's or the Railroaﬂ?s obliga-

tions or the Vendor's rights hereunder with respect to any

subscquent payments or default therein.
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If, after applying all sums of money realized by
the Vendor under the remedies herecin provided, there shall

remain any amount due to it under the provisions of this

Agreement, the Vendee shall, subject to the limitations of
Article 3 hereof, pay the amount of such deficiency to the

Vendor upon demand, and, if the Vendee shall fail to pay

-

such deficiency, the Vendor may bring suit therefor and
shall be entitled to recover a judgment'therefor against the

Vendee. If, after applying as aforesaid all sums realized

bv the Vendor, there shall remain a surplus in the posses-

sion of the Vendor, such surplus shall be paid first to the

Vendee to the extent of the Vendee's interest therein, and

éhen to the Railroad, to the extent of its infterest therein.

The Vendee will, subject to the llmLtatlons of |
: Artlcle 3 hereof, pay all reasonable expenses;, includlng
Jttorneys fees, incurred by the Vendor in eniorc1ng 1ts
nemedies}under the terms of this Agreement. In the event
that the Vendor shall bring any suit to enforce any of its
rights hereunder and shall be entitled to:judgment, thén in
such suit the Vendor may recover reasohablé'e2pen5es,

includinag reasonable attorneys' fees, and the amount thereof

shall be included in such judgment.‘

The foregoing provisions of this Artlﬁlq 16 are

9]

ubject in all rcspectéAto all manaatofy'leqal requirements

at thé time in force and applidableithcréto.




ARTICLE 17. Applicable State Laws.  Any provision

of this Agreement prohlbltcd by any applicable law of any
jurisdiction (which is not overridden-by applicable federal
'aw) shall as to such.jurivdiction be ineffcctive, without
ﬁodlfylng the rcmalnlng provisions of this Agreement. Where,
however, the conflicting provisions of any suwh appllcable
;aw may be waived, they are hercby waived by the Vendee, the
guilder and the Railroad to the full extent permitted by law,
it being the intention of the parties hereto that this Agree-
ﬁent shall be deemed to be a conditional sale and enforced as
éuch. | |

| Except as otherwise provided in thiz Agreement, the
V?ndee and the Railroad, to the full extent pernitted by law,
hereby waive all statutory or pther legal requirements for
ahy notice of any kind, notice of intention tc take posses-
sion of or to sell or lease the Equipment, or any one or more
units thereof, and any other requirements as to the time,
place and terms of the sale or lease thereof, any other require-
ménts'with respect to the enforcement of the Vendor's rights
uﬁder this Agreement and any and all rights of redemption.

x ARTICLE 18. Recording. The Railroad will cause this

Agreement, any assignments hercof and any amendments or supple-

moxts hereto or thereto to be fllod and recorded in accordance

w1th Scction 20c of the Interstate Commerce Act; and the Rail-
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I

|

; o -

road will from time to time do and perform any other act and
I .

will execute,  acknowledge, deliver, file, register, deposit
and record any and all further instruments reguired by law

|

?r reasonably rcquested by the Vendor for the purpose of

ﬁroper protection, to the satisfaction of counsel for the
‘ .

, Vendor, of its security title to the Equipment and its

rights under this Agreement or for the purposerf carrying

?ut the intention of this Aqreement; and the Railroad will

éromptly furnish to the Vendee and the Vendor certificates
or other evidence of such filing, registering, depositing
and recording satisfactory to the Vendor.

ARTICLE 19. Payvment of Expenses. The Vendee will

qay all reasonable costs and expenses incident to this Agree-

ﬁent, and any instrument supplemental or related hereto or

thereto, including all fees and expenses of counsel for the
!

Vendor.
I

|

| ARTICLE 20. Article Headings; Effect and Modifica-

tion of Aqgrcement. All article headings are inserted for

‘ .
convenience only and shall »t affect any construction or

>~ interpretation of this Ag: ant.
t This Agreement, including the Schedule and Annex

héreto, exclusively and completely states the rights of the

i
l Véndor, the DBuilder, the Vendece and the Railroad with respect

to the Nulks and the Equipment and supersedes all other agree-

i
I
t
i
|
|
i
|
|
|
i
|
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ents, oral or written, with respcct to the Hulks and the
Equipment except the Hulk Purchase Agreement. No variation

modification of this Agreement and no waiver of any of

P
4]

provisions or conditions shall be valid unless in

ko N R g -

writing and signed by duly authorized representatives of the

Yendor, the Vendee and the Railroad and,.prior to the Cut-off

i -

Date, the Builder.

ARTICLE 21. Notice. Any notice hercunder to .any

|

I

i , o
éf the parties designated below shall be deem=2d to be properly
| .

s

(a) to the Vendor, at 59 South Méin Street, Salt
Lake City, Utah 84111; Attention: Thomas Cuthbert,
Trust Officer, _ | |

(b) to the Vendee, at Reno, Nevadq 89504,>Attention:
D: 0. Raggio, Executive Vice President, |

(c) to the Railroad, at 526 Mission Streett'san

Finance,

(d) to the Bullder, at the.address spec1f1ed in
Item 1 of Annex A hereto,

(e) to any assignee of the Vendor, or.of the
Véndee, at such add:ess_as may have been ﬁurnlshed in
writing fo the Véhdce, or ﬁhc Vendor, as fge‘casc.may |

i

i

|

i

|

|

|

|

|

i

I

|

| ! _
i Francisco, California 94105, Attention: Vice President,
| .

|

|

l

|

i

|

|

|

\ .

E be, and to the Railroad, by such aSsigncc,
i

l

|

|
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o& at such other address as may have heen furnished in
w%itinq by such party to the other parties to this Agree-

r
ment.

ARTICLE 22. Immunities; Satisfacticn of Undertak-

|
ihqs. No recourse shall be had in respect Of any obligation

|

dhe under this Agreement, or referred to herein, against any
ibcorporator, stockholder, director or officer, past, present
o# future, of the Vendor, the Vendee, .the Railroad or the
Bgilder, SOIely by reason of the fact that such person is an
%ncorporator, stockholder, director, or officer, whether by
J irtue of any constltutlonal provision, statute or rule of
ﬂaw.or by enforcement of any assessment or penalty or other-
ﬁise, all such liability, whether at common law, in equity,
ﬁy ény constitutional provision, statute or otherwise, of’
éuch incorporators, stockholders, directors or officers
peing forever released as a condition of and as consideration
éor the execution of this Agreement.

The bbligations of the Vendee under the first para- .
éraph'of Article 6, the last paragraph of Article 14 and
under Articles 5, 8, 9, 10, 12 and 13 hereof shall be
éeemed in all respects satisfied by the Railroad's undertak;
% as containcd in the Lease. The Railroad shall be liable in

emect of its guaranty hcreundcr for e"ch obligations under

aia Articlc" reqgardless of whothor or not the Lease pro-

r
s
i
\




vides for the discharge of such ohligations or is in effect.

The Vendee shall not have any responsibility for the Rail-

road's failure to perform such obligations, but if the samc
shall not be performed they shall constitute the bhasis for
an event of default hercunder pursuant to Article 15 hereof.
No waiver or amendment of the Railroad's undertakings undér
the Lease shall be effective unless joined in By the Vendor.

ARTICLE 23. Law Governing. - The terms of this

Agreement and all rights and .obligations hereunder shall be

governed by the laws of the. State of Nevada; provided, how-

ever, that the parties shall be entitled to all rights con-
ferred by Section 20c of the Interstate Commerce Act and

such additional rights arising out of the filing, recording

or deposit hereof, if any, and of any assignment hereof as

shall be conferred by the laws of the several jtrisdictions

in which this Agreement or any assignment hereof shall be

filed, recorded or deposited.

ARTICLE 24. Execution. This Agreement may be exe-

cuted in any number of counterparts, each of which so execu-
ted shall be deemed to he an original, and such counterparts
together shaill constitute but one and the same contract,
which shall be sufficiently evidenced by any such original
cossterpart.  Although this Ag;ecmcnt is dated as of June 1,

1972, for convenicnce, the actual datce or dates of execution

)
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hereof by the parties hereto is or are, respectively, the

date or datces stated in the acknowledgments hercto anncxed.

IN WITNESS WHEREOF, the parties hereto have exe-
cuted or caused this instrument to be executed all as of A

the date first above written.

[Corporate Seal] -

Attest:

\NK OF NEVADA,

VJ-Ge-—P ‘ _gecu& Vice President

[Corporate Seall

Attest:

- ——

i Sccretary




STATE OF UTAI, ) .

. ) ss.:

COUNTY OF SALT LAKE oW, )

On thisé&f’ﬁ%éy_ofézgﬁgcnf 1972, bhefore me

personally appeared ;Z%mGa (féﬁaaﬁébuf% ; to me

personally known, who, being by me dulyv sworn, says that

he is a Vice President of FIRST SECURITY BANK OF UTAI,
NATIONAYL ASSOCIATION, that one of the seals affixed to
the foregoing instrument is the corpdiéte scal of said
aLsociation,'that said instrument was signed and éealed
on behalf of said‘association by authority of its Board
of Directors, aﬁd he acknowledged that the execution of

the foreaoing instrument was the free act and deed of

said association.

X _7/’

¢

[Notarial Seal]

My Cormission Expires

Alascp 3 /975




-

[Corporate Seal] - -

Attest:

—y

Corporate Seal)

Attest:

2§;§Z(Aé£au4£;bu//

7 ’f‘ssa.s tant Secretary

Fesrsbant Secretary

THE WESTERM PACIFIC RAILROAD
COMPANY, -

" ZEVacn

Vice“President

PACCAR INC,

64

“resident




STATL OF NEVADA, )
I , ) 8s.:

COUNTY OF WASHOE ;)

on this#*” day of @J//"‘j 1972 before me
personally anpcared ;ﬂcgﬁ.[ééjgféd’ . » to me gersonalgﬁ
knovn, who, bheing by me duly sworn, says ﬁhat he is, a.Vice -
resident of Flﬁéf NATIONAL BANK OF NEVADA, that oﬁe of the

eals affized to the foregoing instrument is the corporate

n

eal of said bank, that said instrument was signed and

ealed on behalf of said bank by authority of its Board of

K%LQLVGZAA/ , and he acknowledged that the execution of

A / S—

he foregoing instrument was the_frée act and deed of said

BARBARA S. GROSSO | o
. NOTARY FUBLIC - STATE OF NEVADA £ / ‘
WASHOE COUNTY . & ) __{//,

My Commission Expires July 18, 1976 x;otar)' Publ ic

Bmtormpnon

o —
‘ o)
o)
. =~

[Notarial Seall

My Commission Expires 7./£-7¢

—— e .




STATI OF CALIFORNIA, ' )
. - ) ss.:
CITY AND COUNTY OF SAN FRANCISCO, )

On this.2/e<day of an, pefore me

personally appeared B L. VAN DELLEN ", to me

personally known, who, being by me duly sworn, says that
he is a \;ice President of Tllﬁ WESTERN PACIFIC RAILROAD
COMPANY, that one of the seals affixed to the foregoing
instrument is the corporate seal of said corporation and
that said instrument was signed and sealed on behalf of
said corporation by authority of its Board of Directors,
and he acknowledged that the execution of the foregoing

instrument was the free act and deed of said corporation.
e T oRICIAL SEAL §
Al DIANE L. FAFOUTIS
W NOTARY PURIIC  CALIFORNIA
A A CITY AND COUNTY OF

SAN FRANCISCO

My Commission Expires Dec. 14, 1975 }

7 Mo tag%cg

#

[Notarial Seal]

My Commission Expires,dé4,/j[ an




STATE OF WASHINGTON),

| ) ss.:

COUNTY OF KING )

Oon this _2fxday ofl#y.~-71972, before me personally
appeared ,434?' , ~ -+ to me personally known, who, being
?y me duly sworn, says that he is a Vice President of PACCAR
INC, that the seal affixed to the foregoing instrument is the
orporate seal ofisaid corpération, that said instrument was - .

igned and sealed on behalf of said'corporation by authority

of its Board of Directors and he acknowledged that the execution

Sl e

[Notarial Seal) .

c
s
of the forcgoing instrument was the free act and deced of said
corporation.

|
Il
|
;
‘
f
|
I
}
I
|

4

|
My Commission Expires
{
i
|
|




. ANNEX A

Item 1: PACCAR Inc., a Delaware'co:poration,
having an address at 1400 llorth 4th Street, Renton,
Wlashington 98055. |

EEEE_E: Sellers, The Railroad and Tidewater
Souther:i Railway Company. .

Item 3: The Reconstruction and Conditional Sale
Agreement dated as of June 1, 1972, among the Vendor, the

Vendec, MCF Industries, Incorporated, and the PRailroad. .
~Item 4: The Builder warrahfs tﬁat'fhe Equipment

will be reconstructed in accordance with the requirements,
specificntions and standards set forth in Article 1 of the
Reconstriction and Conditional Sale Agreerent to which this

Annex A is attached (hereinafter called the Agreement) and,

except in cases of articles and materials specified by the

Vendor, Vendee or the Railroad and not manufactured by the

Builder, warrants the materials and workmanship used in recon-

struction of the Equipment to be free.from defects in material
aLd workmanship under normal use and service;‘the liability Pf the

Builder under this warranty beiné limitcd,.és the Railroad may

elect: (i) to repair of thé.defects at the Builder's plant;

OF “ii) to réplacemcnt of a de?ecﬁi&e part; 6r'(iii) to the cost

o% repair or rcplacement achrdiﬁgvtp tﬁe AAR Codé 6f Rules
;

Governing Condition of and Repairs'to Freight and Passenger




Cars with Interchange of Traffic: The‘Buildcr shall be given

rcasonable opportunity to verify any claimn of defects in such
workmanship-or ﬁatorials. |

| The fdrcgoing warranty of the Builder shall begin at
rhe time of delivery of a unit of the Equipment to the Vendee

and terminate two years after such. delivery. The Builder makes

no warranty of merchantability or fitness for a particular

|

urpose. The Vendor's, Vendee's and Railroad's rights under the

foregoing warrantz_;hall be their sole and exclusive remedy and

the Builder will have no liability for lost profit or for indirect,

incidental, consequential or commercial losses. This warranty

’ s

is expressly in lieu of all othe warranties expressecd or

assumes nor authorizes any person to assume for it any other

|

warranty liability in connection with the reconstruction and

Emplied on the part of the Builder, and the BPuilder neither

delivery of the Equiprment, ekcept for the patent indemnification

included in Item 5 of this Annex A.

The Builder further agrees with the Vendor and the
Vendee that neifhcr the inspection as provided in Article 2

of the Agreement nor any examination nor the acceptance of

any units of the Equipment as provided in said Article 2 shall
be decemed a waiver or a modification by the Vendor or the

. Vendee of any of their rights under this Item 4.

The Railroad, the Vendor and the Vendee agree with




Vendece or the Builder because of the use in or about the
reconstruction of the llulks or any unit thereof or operation

of any of the Equipment of ény article or material specified

-

to

y the Vendee or the Railroad and not manufactured by the
Builder or of any design, sysﬁem, process, formula or combi-‘
nation specified by the Vendee or the Railroad and not developed
or purported to be developed by the Builder which infringes or

is claimed to infringe on any patént 6}‘other right. ’TheABuilder
~agrees to and hereby does, to the extent legally possible with-
out impairing any claim, right or caﬁse'of’action hereinafter
referred to, assign, set over and delivef toAthe Railroad every

claim, right and cause of action which the Builder has or here-

dfter shall have against the seller or sellers of any designs,
ﬁystems, processes, formulae, combinations; articles,or materials.
épecified by the Vendee or the Railroad and purchased‘or other-
wise acquired by the Builder for.use in‘or aboﬁt the reconstruc-~

tion of the Hulks or any unit thereof, or operation of-any of

I . , o
the reconstructed portion of the Equipment, on the ground that

ahy suéh design, system, process, formulé;_comﬁination, article
or material or operation fhereof infriﬁgeéjor(is claihed to in-
fringe on any pdtent or otﬁetvfight; The Buiider further agrees to
execute and deliver to the ﬁailroad or thé‘uée:s_éf the Equip-
ment all and cvery such_furthcr assurancc.as may. he recasonalbly

requested by the Railroad more fully to cffectuatc the assignment




o

and delivery of every such claim, rights and cause of action.
i .

‘The Builder will give notice to-the Railroad of any claim

‘known to the Builder from which liability may be charges

| .
!against the Railroad hercunder and the Railroad will give

'

notice to the Builder of any claim known to the Railroad from

which liability may be charges against the Builder hereunder.
ESuch covenants of indemnity shall continue in full force and
effect notwithstanding the full payment of all sums due under -

|

this Agreement, the satisfaction and discharge of this Agree-
i

ment or the termination of this Agreement in any manner.

; | " ADDITIONAL AGREEMENT

: | Article 2 of the Reqohstrpction anc. Conditional
Fale Agreement to which this Annex is attached is amended by
édding at the end tﬁereof the sentence, "The Vendee agrees
Lhat the inspection of the Equipment provided for in this
Article 2 shall not as to any units thereof ke delayed

L
beyond 72 hours from notification of the Vendee that such

ﬁnit is ready for delivery."

|
!
i
1
i
|
|
+
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ANNEX B

June 1, 1972

A}

TRANSFER AGREEMENT

iFirst Securitv Pank of Utah, National Association
79 South Main Street,
'Salt Lake City, Utah 84111

Attention: Corporate Trust Départment ' o g

The undersigned is purchasing the used railroad
‘equipment described in Schedule A hereto (hereinafter
]called the Hulks) from the Seller named opposite the
ldescription of such equinment in Schedule A hereto. The
lundersigned desires to have such Hulks rebuilt. The under-
;signed hereby aqrees with you as.follows: »
| 1. In order to cause the Hulks to‘be reconstructed
and sold to us by you on conditional sale, therunder-
signed heféby assigﬁs and tranéférs to vou a seéurity
title to the Hulks. | .

2. You will hold security éitle,uhder and pursuant
to one of the two Reconstruction énd Conditibﬁal_Sa1e
Agreements dated as of June 1, 197?v(ﬁereinaftér indivi-
dually calléd an Agregment), am&nQFACF_iﬁdustries,.
Incorvorated and PAéCAR Inc (hereinafter'individually
called a Puilder), respectively, aﬂd yod,'The Western

Pacific Railroad Company, and us,’and yng'will direct



!

that the Hulks be reconstructed, pursuant to the
applicable Agreement in accordance with the applicable
specifications. In accordance with thé applicable

Aqgreement the undersigned will direct the Hulks to be

delivered to the respective Builder on‘your behalf at

such point or points within the United States of

" America as such Builder shall designate.

3'. Upon completion of the reconstructions, the
reconstructed Hulks will bhe délivered &nd conditionally
sold by you to us in accordance with the applicable
Agreement.

4. 1If Hulks are excluded from the applicable
Agreenment,you shall assign your interest in such Hulks,
without warranty, as provided in the third paragravh
of Article 2 of the applicabhle Agreement.

5. It is understood and agreed that this Agree-

ment is being entered into solely to permit vou to

effectuate the foregoing and your interests in the

Hulks, in present form or as rebuilt, is a security

interest and that we shall at all times be the beneficial

owner of the same.

If the foregoing is in accordance with your under-




'
i

| :
ivided and return it to the undersigned, whercupon this let-

itcr shall hccome a valid and binding agrecement between us.

Very truly yours,

i
!
I
i
|
|

! N FIRST NATIONAL BANK
i - OF NEVADA,

by

|
|
. Vice President
nSeal]

ACCEPTED:

FIRST SECURITY BANK
OF UTAN, NATIONAL -ASSOCIATION,

Vice President

I
1
1
|
|
i
'
|
i
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|
i
i
l
i
i
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|

STATE OF NIVADA, )

) ss.:
FOUNTY OF WASHOL Y )
On this day of , " 1972, before me

i

':

?ersonally appeared and

i , to me personally.kﬁown, each of
%hom, being by me duly sworn, says that he is a Vice Presi-
qent of FIRST NATIONAL BANK OF &EVADA, that_ﬁhe seal affixed
#o the foregoing instrument is the corpbrate_éeél of saiad
ﬁank, that said instrument was sighed and sealed on behalf
éf said bank by authority of its Bqard of

%nd he acknowledged that the execution of the. foregoing

instrument was the free act and deed of said bank.

‘Notary{Public

i
|
|
l
|
|
[Notarial Seal)

|

i

My Commission Expires
: .




SCHEDULE A

i

E

E

i .
I

, Deecr1n+1o" of Hul?s ' : Seller
i

lll 50'1" 50-~ton Insulated
Box Cars (without 50-ton

, trucks, body holsters,

. draft gear and center sill
| sectionsg)

The ‘lestern Pacific
Railroad Company

| 139 50' 50-ton DF Insulated
Box Cars (less 30-ton trucks,
body bolsters, craft gear
and center sill section)

The Western Pacific
‘Railrcad Company

E 57 50' 50-ton DF Insulated Tidewater Southern Railway
, Box Cars (less 50-ton trucks, Company

body bolsters, craft gear
and center sill section)

|
!
i




EXHIBIT B

LEASE OF RAILROAD EQUIPMENT

———

Dated as of june 1, 1972
i : o

between

FIRST NATIONAL BANK OF NEVADA

and

THE WESTERN PACIFIC RAILROAD COMPANY -




LEASE OF RAILROAD EQUIPMENT, dated as
_ of June 1, l972,fbetween FIRST NATIONAL.BANK
| _ R OF NEVADA (hereinafter called the Lessor)
"and THE. WESTERN PACIFIC RAILROAD COMPANY (here-

inafter called the Lessee)

| WHEREAS, the Lessor, the Lessee and FIRST SECURITY

BANK OF UTAH, NATIONAL ASSOCIATION (hereinafter called the
Vendor) have entered into two‘Reccnstruction.and Conditional
Sele Agreements dated as of June 1, 1972 (hereinafter_called
tﬁe Reconstruction and Conditional Sele‘Agteements), with
AéF_INDUSTRIES,INCORPORATED, and PACCAR INC. (hereinafter
i?dividually called a ﬁuilder and together the_Builders),
fespectively, wherein'the'Vendor has agreed tco sell to the

b , .
Lessor its interest in the railroad equipment described in

|
SChedule A hereto after it has bheen reconstructed by the

Bullders,'

| , N

i WHEREAS, the Lessee desires to lease all the units

| _ . . _ ,

of said equipment, or such lesser number as are delivered
| ' o - '

aﬁd accepted and settled for under the Reconstruction and

Ccnditioﬁal Sale Agreements on or prior to December'31 1972

(such unlts descrlbed in Schedule A hereto beJng herelnafter
called the Unlts), at the rentals and for the terms and upon

the conditions herelnafter prov1ded,,

r

i
|
|

|




NOW, THEREFORE, in consideration of the premises

ahd of the rentals to be paid and the covenants hereinafter
; | mentioned te'be'kept and eetformed by the Lessee, the

| Lessor hereby leases the Units to the Lessee vpon the fol-
low1ng terms and conditions, but, upon default of the
Lessee hereunder or under the Reconstructlon and Conditional
Sele Agreemeets, subject to all.the rights.and remedies of
the Vendor under such Reconstruction ena Conditional Sale

Agreements:

Section 1. Delivery and Acceptance of Units. The

: Lessor will cause each Unit to be tendered to the Lessee at
‘ - ! : ' .
the point or points within the United States of America at

which such Unit is delivered to the Lessor under the appli-
ceble Reconstruction and Conditional Sale-Agreenent. Upon

such tender, the Lessee will cause an authorlzed representa-

tlve of the Lessee to 1nspect the same, and if- such Unit is

found to be in good order, to accept dellvery of such Unit

Q | and execute and deliver to the Lessor and the’Builder»a

certificate of acceptance and delivery (hereihafter called
the Certificate of Dellvery), whereupon such Unit shall be
deemed to have been dellvered to and accepted by the Lessee
and shall be subject thereafter to all the terms and condl-

tlons of this Lease.




Section 2. Rental. The Lessee agrees to pay to
;the Lessor as rental for each Unit subject to this Lease 25
;consecgtive semiannual péymenfs, each payabla2 on January 1
ﬁand July 1 in each year (or if such date is not a business
Tday, on the next succeeding business day), each such date
fbeing hereinaffgr called a Rental Payment Date, cdﬁmencing
;January 1, 1973. The first suth semiannual rent payment shall
fbé in an amoupt.equal to .0229167% of the Purchase Price (as
defined in the anplicable Reconsfpuction and Conditibnal Sale
'‘Agreement) of each Unit for.each day elapsed from and includ- .
‘ing the date such Unit is‘settleﬁ fbi under such Reconstruction
‘and Conditional Sale Agreement to Januéry 1, 1973. The remain-
‘ﬂ@ing 24 semiannual rental bayments iﬁ respect of each Unit sub-
;ject to this Lease shélllbe an amount equal to 5.69912%.of the
‘Purchase Price of each such Unit subject tb this.Lé;;;f
f The Lessor irrevoéably instructs the Le§see to make,

.and the Lessee agrees to make, all the payments'prévided for

\
I

~in this Lease in inmediately available Salt'Lake City-funds
f(including but not limited to the péyments réquirea under

;S 6 hereof) for the account of the Lesso¥, cére 6f the Vendor
%at its_office at 79 south Main Strget, Séft Lake City, Utah
584111, attention of Corporéte Trust Department. Such pay-
'ments shall be applied by the Vendor to satisfy tﬁe obliga-

. tions of the lLessor under the Reconstruction and Conditional

' Sale Acreements due and payable on, or within one day after




sdch payments are due hereunder and, so 1ong as no event of
default (or event which, w1th notice or lapse of time, or
both, could constltute an event of default) under the Recon-

-structlon and Condltlonal Sale Agreements shall have occurred

and be contlnulng, any balance shall be paid hy the Vendor to

-

-
-«

the Lessor.

; This Lease is a net lease and the Lessee shall not
be entitled to any abatenent of reht, reductlcn thereof or
setoff against rent, 1nclud1ng, but not llmlted to, abatements;
reductlons or setoffs due or alleged'to be due to, or by rea~ -
son of, ahy past, present or future claims oflthe Lessee
adainst the Lessor under this Lease or under‘the Reconstruc-
tlon and Conditional Sale Agreements, 1nclud1ng the Lessee s
rlghts by subrogation under Artlcle 7 thereof, or the Bullders
or thelbendor or otherwise; nor, except as otherw1se expressly
prov1ded hereln, shall this Lease termlnate, or the respectlve
obllgatlons of the Lessor or the Lessee be otherw1se affected
by reason of any defect in or damage to or loss of posse551on
or loss of use or destructlon of all or any of the Unlts from
whatsoever cause, any llens, encumbrances or ]lghts of others
’w1th respect to any of the'Unlts, the prohlbltlon of or other
restrictéon against.Lessee's use of a;lloriahy of the Uhits,
the interference with such use‘by‘any personlorhentity, the

invalidity or unenforceability or lack of due authorization




of this Lease! any insolvency, bhankruptcy, reorganization or
s;milar proceeding against the Lessee, or for any other cause
whether similar or dissimilar to the foregoihg, any present
or future law to the cohtrary notwithstandinq, it being the
intention of the partles hereto that the rents and other
amounts payable by the Lessee hereunder shall contlnue to be
payable in all events in the mahner and at the tlmes'herein
orovided unless the obligation to fay the same shall be
terminated pursuant to the express orovisions of this Lease.
fo the extent permitted by appiicable.law,-the_Lessee hereby

waives eny and all rights which it may now have or which at

ény time hereafter may be conferred upon it, by statute or

'otherw1se, to terminate, cancel, quit or surrender the lease

of any of the Units except in accordance w1th the express
terms hereof. Each rental or other payment made by the
Lessee hereunder shall be flnal and the Lessee: shall not
seek to recover all or any part of such paymcnt from the
Lessor for any reason whatsoever. | | |

Section 3. Term of Leasec. The‘term of this'Lease

as to each Unlt shall begin on the date of the delivery to
and acceptance by the Lessee of such Unlt and subject to the
prov151ons of §§6 and 9 hereof, shall terminate on the date
on which the fihel semiannuai.payment of reht ih respect

thereof is due herecunder.




Notwithstanding anything to the contrary contained
herein, all rlghts and obligations under this Lease and in
and to the Unlts, upon default by the Lessee hereuncer or
under either Reconstrnctlon and Conditional Sale Agreement
in its capacity as guarantor or otherwise,_are subject to
the rights of the Vendor under the Reconstruction and Con-
ditlonal Sale Agreements. I1f a; event of default should
occur under either Reconstructlon and Condltlonal Sale
Agreement, the Vendor may termlnate this Lease (or resc1nd
1ts termination), all as prov1ded thereln, unLess the
Lessee is not so in default under -this Lease or under the
Reconstructlon and Conditional Sale Agreenent (in its
capacxty as guarantor or otherwxse) 1f a Declaratlon of
Default (as deflned in the Reconstructlon and Condltlonal
Sale Agreements) should be made nnder elther Reconstructlon
and Conditional Sale Agreement due to an event of default
not occasioned by an act or om;ss1on of the Lessee here-h
under‘or not attributable to_the Lessee under such Recon-
Struction'and Conditional Sale Agreement as aforesaid,.and
.1f such Declaration of Lefault shall not have been resc1nded
'by the Vendor within 30 days of the maklng thereof, or if
the Vendor theretofore has lndlcated either in wrltlng to

the Lessor or the Lessee or by the commencement of the reme-

dles spec1fled under Artlcle 16 of the Reconctructlon and




Conditional Sale Agreements that it will not rescind such
Declaration of Default, the Lessce, without penalty, may

terminate this Lease.

Secﬁion 4. Jidentification Marks.> The Lessee,
so long as this Lease shall remaiﬁ in'effect, will cause
each Uﬁié to be kept numbered with.the identifying'nﬁmber
set forth in Schedule A to the respective Recqnsérgction
and Conditional Sale Agreement and wili'keép.and maintain,

plainly, distinctly, permanently and conspicuously marked

gn each side of such Unit, in 1ette:s not less fhan one

%nch in height, the name of the Vendor followed by the

words "Security Owner" or other appropriate words desig-

‘nated bv the Vendor, with:appropriate changes'thereof and

additions thereto as from time to time may be required by
law in order to protect the title of the Lessor or the

Vendor to such Unit and the rights of the Lessor under this

" Llease and of the Vendor under the Reconstruction and Con-

ditional Sale Agreements. The Lessee'will not place any

such Unit in operation or exercise any control or dominion

over the same until such names and words shall have been so

marked on both sides thereof and will replace'promptly any .

such names and word or words which may be removed, defaced

or destroyed. The Lessece will not change the identifying

number of any Unit except in accordance with a statement of




ew identifying numbers to be substituted therefor, which

s

tatement prev;ously shall have been filed with the Vendor
and the Lessor by the Lessee and filed, recorded or deposited
l
by the Lessee in all publlc offices where this Lease will

have been filed, recorded or dep051ted.
! Except as above provided, the Lessee, so 1ong as
#his Lease shall remain 1n-effect, will not allow the name of
eny person, association or‘corpofation to be placed on the |

l . ] ) . . .
Units as a designation that might be interpreted as a claim

of ownership; provided, however, that the Lessee may cause the

4 o R
Units to be lettered with the names or initials or other insig-

nia customarily used by the Lessee or its affiliates on rail-
‘Load'equipment used by them of the same or a similar type for
I .

éonvenience of identification of their rights to use the Units

_as permitted under this Lease. Nothing contained in this Sec-

tlon 4 shall bar the Lessor from hav;ng its name, initials or

other 1n51gn1a on the Units.
t Sectlon 5. Taxes. All payments to be made by the

}

Pessee hereunder w111 be free of expense to the Lessor for
Follectlon or other charges and will be free of expense to
@he Lessor with respect to the anount of any local, state,
ifederal or foreign taxes (other'than any United States federal

ﬁincome tax [and, to the extent that the Lessor receives credit

therefor against its United States federal income tax liability)




any foreign income tax] payable by the Lessor in consequence
of the receipt of payments provided herein and other than
the aqgregate of all state or city incomertaxes or franchise
taxes neasured by net 1ncome based on such recelpts or gross
recelpts taxes [other than gross recelpts taxes 1n the

nature of sales or use taxes], up to the amount of any such
taxes whlch would be payable to the state and c1ty in which
the Lessor has 1ts principal place of business w1thout
apportlonment to any other state or, if no such taxes would
he payable, then up to the amount of_taxes whlch would be
payable in any other taxing jurisdietionicharging the~lowest,
rate of such taxes without apportionment to any other state,
'except any such tax which is in substitution for‘or relieves
the Lessee from the payment of taxes which it Qould other-
w1se be obllgated to pay or relmburse as hereln prov1ded),
assessments or license fees and any charges, flnes or penal—
tles in connection therew1th (herelnafter caLled 1mp051tlons)
hereafter 1ev1ed or imposed upon or 1n connevtlon w1th or
measured by this Lease or any sale, rental, use, payment,
shlnment, delivery or transfer of tltle under the terms'
hereof or the Reconstructlon and Condltlonal Sale Agree—
ments, all of which 1mp051tlons the Lessee assumes and agrees

to pay on demand in addltlon to the paynents to be made by it

EprOV1ded for herein. The Les see w1ll also pay pronptly all
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impositions which may be imposed upon any Unit or for'rhe
use or operatlon thereof or upon the earnings arising there-
from or upon the Lessor solely by reason of its ownership
thereof and will keep.at all times all and every part of
such Unit free and ciear of all impositions which might in
any way affect the title of the Lessor or resuLt in.a lien

upon any such Unit; provided, however, that the Lessee shall

be under no obllgatlon to pay any. lﬂpOSlthn» so long as it

is contesting in good faith and by appropriate legal proceed—
ings such imposirions and the nonpayment thereof does not, in
rhe opinion of the Lessor, adversely.affect the title, prop-

erty or rights of the Lessor hereunder or under the Reconstruc-

.

~tion and Conditional Sale_Agreements. If.any impositions shall

have been charged or levied aqainst the Lessor directly and
pald by the Lessor, the Lessee shall relmburse the Lessor on
presentatlon of invoice therefor.

In the event that the Lessor shall become obligated to

make any payment to the.vendor‘ormrhe éuiideripursuanr“ro'irricie S

of the Reconstruction and Condltlonal Sale Aqreements not covered

by the fore901ng paragraph of thls Sectlon Sf the Lessee shall

pay such addltlonal anounts (whlch shall also be deemed impo-
51t10ns hereunder) to the Lessor as w111 enable the Lessor to

fulflll completely its obllgatlons pursuant 0 said Artlcle 5.

In the event any reports wlth respect to 1mp051tlons




are required to be made on the basis of individual Units,
the Lessee will either make such reports in such manner as
to show the interests of the Lessor and the Vendor in such
Units or notify the Lessor and the Vendor of such require-
ment and make such reports in such manner as shall be.
satlsfactory to the Lessor and the Vendor. , _

5 In the event that, during the,continuance of this
Lease, the Lessee becomes liable for the payment or reim-
hursement of any impositions, pursuant‘to‘this Section 5,
such liability shall continue, notwithstanding the expira-
tion of this Lease, until all such impositions are paid or

relnbursed by the Lessee.

Section 6. Payment for Casualty Occurrences.

In the event that any Unit shall be or become worn out,
lost, stolen, destroyed or, ih the opinioh of the Lessee,
irreparably damaged, from any cause whatsoever, or taken or
‘requisitioned by condemnation or otheruise (each such
’occurrence being hereinafter called a Casualty Occurrence)
‘during the term of thlS Lease, the Lessee shall, promptly
-after it shall have determlned that such Unit has suffered
;a Casualty Occurrence, fully notlfy the Lessor and the
!Vendor in writing with respect thereto. On the Rental Payment
‘Date next succeeding such notlcevthe Lessee shall pay to the
Lessor an amount equal to the accrued rental for such Unit

to the date of such payment plus a sum equal to the Casualty
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Value (as hereinafter defined) of such qut as of such Rental

Payment Date, in accordance with the schedqle set out below.
Upon the maﬁing of such payment by the Lessee in respect of
- any Uﬁit, éhe rental for such Unit shall cease to accrue as

of the date of such payment, the term of this Lease as to such
Unit shall terminate and (except in the case of the loss, theft
ior compiete destruction of such Unit) the Lessor Shéll be

;entitled to recover possession of such Unit.

The Casualty Value of each Unit shall be determinéq

by multiplying the Purchase Price of such Unit by the applicable

percentages set forth opposite each date in the following

1/1/79

69.3020

'schedule:

‘Rental ‘fercentage Rental Percentage
- Payment | of Purchase .. Payment of Purchase
Date Price Date Price
1/1/73 ........ 106.0050% T/1/79 civeennn 65.7272%‘
72/1/73 eeeee... 104.7591 - 1/1/80 ....e... 59.0353
1/Y/74 ce.eee.. 103.0701 7/1/80 coeceens 55.1903
7/1/74 <e.eve.. 101.0913 1/1/81 ........ 51,2138
1/1/75 «e.e.... 98.8389 7/1/81 «seeeen. 47,1062
" 9/1/75 veev.... 96.4004 1/1/82 ........ 42.8821
1/1/76 .veun... 90.8264 7/1/82 v....... 38.5346
C7/1/76 c..c.... 88.0907 1/1/83 ........ 34.0754
1/1/77 vvevee.. 85.2087 7/1/83 veeeeve. 29.4952
- 1/1/77 c.e.e... B82.1863 1/1/84 .e...... 24.8087
1/1/78 «....... 76.0408 7/1/84 <veeeen. 20.0040
7/1/78 .veve.. 12.7402 1/1/85 vvvueee. 15.0000
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Except as hereinabove in this § 6 provided, the
Lessee shall not be released from ite obligations hereunder
in the event of, and shall bear the risk of, any Casualty
Occurence to aﬂ& Unit after deli?ery to and accpeptance
thereof by the Lessee 'hereunder. |

The Leeeee.will, at all times while this Lease is
in effect, at its own expense, cause to be carried and main-
tained insurance .in respect.offthe ﬁnits at.fhe time subject
hereto, and public liability insurance, in aﬁounts and against
risks customarily insured against by railroed companies on
similar equipmenﬁ, and iﬁ any event in amounts and against
iisksvcomparable to those insured against b& the Lessee'on"

equipment owned by it and the benefits ihefeof shall be

'bayable as provided in the Reconstruction and Conditional

Sale Agreements and wiil furnish approbriate evidence of sﬁch
insurance coverage upon request of Lessor. Aﬁy;damages
receivable froﬁ others, any salvage Qalue paid by phe>Lessee,
any cendemnation payments and any net insuranee pfcceeds,
together with any interest received‘thereon pursuant ﬁo
Artiele 6 of the Reconstruction and ConditionaivSale Agree—
ments, as the result of insurance.carriedlpy the Lessee
received by the ieseor in respect of Units suffering.a

Casualty Occurrence (all hereinafter collectively referred to

‘as Recoveries) shall be deducted from the amounts payable by

the Lessee to the Lessor in resPect-of Casualty Occurrences

- pursuant to_this § 6 and the excess of such Recoveries, if any,




shall belohg to the Lessor. If the Lessor shall receive any
sudh Recoveries after the Lessee sﬁall have made payments
pursuant to this sﬁé without deduction for such Recoveries
the Lessor éhall pay such ﬁécoveries to the Lessee up to an
amount eqﬁal to the Cgéualty Value with respect to a Unit
paid by the Lessee and any balance.of‘such Récovéries shall‘
remain tﬁe proéeity of the Less?r; In ﬁhe event of the loss,
theft, irreparable damage or complete destrﬁqtion oflsuch
Unit, the Lessee shall also pay the Leééor the salvage value
of such Unit which will be based upon its net scrap valﬁe,
computed‘at the current quoted pricé per gross ton of number
1l raiiroad heavy melting steel sdrap at San Francisco,

-

California,.on the date of the Césﬁalty Occurrence, less an

‘allowance of $6.00 per gross‘ton for dismantling such Unit.

Uﬁon such payment of the salvage value of'suéh Unit, tﬁe title
to such Unit, subject to the rights of the Vendq: unde: the
Reconstruction and éonditional Sale‘Agreements'shall pass to
and vest in the Lessee.

All proceeds of insurance received by‘the Lessor in
respect of insurance carried on any Unit or Units ﬁét‘suffer—
ing a Casualty Océurrence shall be péid_to”thé Lessee upon
proof sétisfactory to the'Lessof that any damage éo such Uﬁit

in respect of which such proceeds were paid has been fully

repaired.

Section 7. Annual Reports. On or
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before Auguét i in egcﬁ feéf, éémﬁégéing witﬁ thé yééf.1973,
the Lessee will cause to be furnished to the Lessor and the
Vendor an aécurate statement, as of the preceding June 30,

- (a) showing the amoun§; déscription and numbers of the Units
then leased hereunder and/or Eovered by the Reconstruciion
and Condiﬁional Sale Agreements, the amount, descriﬁtion and
nunber of all Units that may have suffered a Casualty Occurrence
during the preéediﬁg twelve ménths (or éince.the date of this
Lease in the' case of the first Suéh'statement) and such‘other
information regafding the condition and state of repéir of the
Units as the Lessor or the Vendoxr may reasonably reqﬁest, and
(b) stating that,.in the case of all Units fepainted or
'fepaired during the period covered by such statement, the
mérkings required by § 4 hereof and Article 9 of the kecon-
struction and Conditional SalevAgreements Shall_have‘been pre-
served or replaced. The Lessor shall have the right a£ its
sole cost, risk and expense, by its authorized-representatives,
to inspect the Units and the Lessee's fedords‘with respect
thereto, at such times as shall reasonably be-necesséry to
confirm to the Lessor the existence and prqpéf mainﬁenance of
the Unité during the continuance of this Lease.

Section 8. Disclaimer of Warranties; Compliance with

Laws and Rules; Maintenance:; and Indemnification. The Lessor

makes no warranty or representation, either express or implied,

as to the design or condition of, or as to the quality of the
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material, equipment or workmanship in, the Units delivered

to the Lessec hereunder, and the Lessor makes no warranty of

merchantability or fitness of the Units for any particular

purpose or as to title .to the Units or any component thereof,

it being agreed that éll.such risks, as between the Lessor
and the Lessee,-;re te be borne ty the Lessee; The Lessee's
aeceptance of delivery of the Ufiits shall be cenclﬁsive
evidence as between.the Lessee and the Lessor that all Units
described in tﬁe Certificate of»Delivery are in all the-fore-
going respects satlsfactory to the Lessee and the Lessee will -
not assert any clalm of any nature whatsoever agalnst the
Lessor based on any of the foregoing matters. |

The Lessee agrees, for the benefit of the Lessor.and
the Vendor, to comply in all respects w1th all laws of the
jurisdictions in whlch the Units may be operated, with the inter-
change rgles of the Assoczatlon of American Rallroads,,if
applicable, and with all lawful rules of the Department of
Transportatlon and the Interstate Conmerce Comm13810n and any
other leglslatlve, executive, admlnlstratlve or Jud1c1a1 body
exerc151ng any power or Jurlsdlctlon over: the: Unlts._ In the
event that such laws or rules require the alteratlon of the
Units or in case any equlpment_or appliance on any such Unit
.shall be required to be changea or repleced,‘or'in case any

additional or other equipment or appliance is required to be

installed on such Unit in order to,comply with such laws
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and rules, the Lessee agrees to make‘such alterations,
changes, additions and reéiaceﬁenté at its own expense;

and tﬁe Lessee agrees at its own expense to use, maintain
and operate such ﬁnit'in full compliance with such laws
and rules so lon§“as it is subject to this Lease; provided,
however, that the Lessee may, in éoqd faith, contest<the
validity or appliéation of ény such law or rule in any
reasonable mqnnér which does not, iq the opinion of the -
Lessor or the Vendor, adverseiy affect the p;oﬁerty 6r rights
of the Lessor or tﬁe Veqdof hereunder or under the Recon- |
struction and Conditional Sale Agégementé.

The Lessee agrees thét, at its own cost and expense,
it will maintain and keep each Unit which is suﬁject to this
Lease in good'ordef and repair. |

Any and all additions to any Unit ;nd any and all
parts installed on or replaéements made to any Unit shall be
considered accessions to suchlUnit and, at the cost and ex-
pense of the Lésseé, full ownership thereof free of any lien,
charge, sgcurity interest or encumbrance (except for those
created by the Reconstruction and Conditional éale Agreé-
ments) shall immediately be vested in the Lessor and the
Vendor as‘their :espéctive interests appeaf in the Unit

itself.

‘The Lessee agrees to indemnify, protect and hold
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harmless the Lessor and the Vendor.ftom and agaihst ali
losses, damages, injuries,. liabilities, claims and demands
whatsoever, regardless of the cauee thereof, and expenses
in connection therewith,'including, but not limited to, counsel
fees and expenses, patent liabilities, penalties and intereét,
arising out of er as the result ef the entering into or the
performance of the Reconstructien and Conditiceal Sale Agree-
ments or this Lease, the ownership of any Unit, the ordering,
acquisition,-use; operatien,.condition, purehese, delivery, |
rejection, storage or return of aﬁy‘Unit or any accident in
connection with the operation, use, cendition.. possession,
storage or return of any Unit resulting in aemage to property
or 1n3ury or death to any person.

The Lessee agrees'to prepare and dellver to the
Lessor within a reasonable time prior to the requlred date
of filing (or, to the extent perm1551b1e, file on behalf of
the Lessor) any and all reports (other ‘than 1ncome tax
returns) to be filed by the Lessor w;th any federal, state
or other regulatory authority by reason of the'ewnership by
the Lessor or the Vendor of the Units or t@elieasing thereof
to the ﬁessee. ’ | | R

Seetion 9. Default;. If, during the‘continuance of
this Lease, one or more ef the fellowing evente (hereinafter
sometlmes called Events of Default) shall occur:

A. default shall be made in the payment of any part




of the rehtal provided in § 2 hereof and such default
shall continue for five days-

B. ‘the Lessee shall make or permit any unauthorized
assignment or transfer of this Lease or of possession of
the Units, or any thereof;

. C. default shall be made in the observance or per-
formance of any other of the‘covenants. conditions and
agreements on the part of the Lessee contained herein or
in the Reoonstruction and COnditional Sale Agreements
and such default shall continue for 30 days after written
notice from the Lessor to the Lessee specifying the default
and demanding that the same be remedied;

ﬁ; a petition for reoroapizatioh under Section 77
of the BankruptcyvAct, as now constituted or as said
Sectioo 77 may hereafter be amended, shall be filediby
or against the Lessee and, unless such petition shall

have been dismissed, nullified, stayed or otherwise

tendered ineffective (but then only so iong as such stay

.shall continue in force or such ineffectiveness shall

continue), all the obligations of the Lessee under the
Reconstruction and Conditional Sale Agreements and this
Lease shall not have been duly assumed in writing, pursuant
to a court order or decree, by a trustee or trustees
appOinted in such proceedings (whether or not subject

to ratification) in such manner that such obligations
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shall have the same status as obligations incurred
by‘such trustee or trustees, within 30 days after such
appointment, if any,.;r 66 days after such petition shall
have been filéd, whichever shall be earlier; |

E;. ahy othér proceedings shall be cormenced by or
against the Lessee hereunder or under the Reconstruction
énd Conditional Sale Agreements under auy-bankruptcy of
insolvency iaws, of laws relatiné.to the relief of debtors,
readjustménts of indebtedness, reorgénizationé,'arrange—-
ments, compositions or éxtensipns (other than a law which .
does not permit any readjustments of the Sbligations of ﬁhe
Lessee hereunder or under thé Reconstruction and Conditional
Sale Agreements), unless such ?toceedings shall have been
dismissed, hullified, stayed oi othe;wi#e rendered inef-
fective (but then only so long as sucﬁ stay shall continue
in force or such ineffectiveness shall ¢Qntinue), and all
the.obligations of the Leséee udder_this.Leasé and under

the Reconstruction and Conditional Sale Agreements shall

‘not have been duly assumed in writing, pursuant to a

court order or decree, by a trustee'or'trustees or receiver

or receivers appointed_forfthe Lessee or for the property

"of the Lessee in connection with any such proceedings in

such manner that such obligations shall have the same
status as obligations incurred by such a trustee or

trustees or receiver or receivers, within 30 days after

'such‘abpointment, if any, or 60 days aftexr such proceedings




shall have been commenced, whlchever shall be earller,
then, in any such case, the Lessor, at its option,
may:
(a) éroceed'by apprcbriate cOurtvactioh
. or actions either at law or in equity, to enforce
performance by the Lessee of the applicable cove-
nants of this Lease or to recover Jdamages for the
breach thereof; or
(b) by notice in writing to thelLeSSee
terminate this Lease, whereupon all rights of the
Lessee to the ﬁse of the Units shall absolutely
cease and determine és-though this Lease had never
been made, but theiﬁessee shall remain liable as
hereinafter p;ovided, and thereupon the Lessor may
by its agents enter upon che prenises of the Lessee
or other premises where any of the Units may be and
take possession of all or any of such Units and
thenceforth hold,-possess and enioy the same free
from any right of the Lessee, or its successors or
assigns, to use the Units for any purposes whatever;
but the Lessor shall, nevertheless, have a right to
‘recover from the Lessee any and all amounts which

‘under the texrms of this Lease may be then due or which

21
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may have accrued to the date of such termination
(computing the rental for any nﬁmber of days less

than a .full renfal pé}iodhgy multiplying the rental

for such full rental period by a fraction of which

the numerator is ‘such number of days and the denominator
is the total number of days in such full rental period)
and also to recover forthwith from the LéSsee (i) as
damages for.loss of thé bargain an? not és,a penalty,

a sunm, yiéh respect to each 6nit,.whiéh'represents the
excess of (x).the preseﬁt value, at the time of such
termination, of the enfire unéaid balénce of all rentals
for such Unit which would otﬁerwise'have accrued hereunder
from the date of such termination to the end of the term
of this Lease as to such Un;t over (y) thevthen present
value of the rentals which. the Lessor’reasonably estimates
to be obtainable for the Unit during such.period, éuch

present value to be computed in each case on a basis of

»»8-1/4% per annum discount, compounded semiannually from
the respective dates upon Q£i§£TfeA;éi;“;;;ié“ﬂégém5ééﬁ.
payable heréupder had this Lease not;been termihated,
(ii) any damages and expenses,.inéludihg réaspnable
attorneys' fees, in aadition théreto which the Lessor
shall have sustained by reason of thé'breadh of any
covenant or covenants of this Lease other than for the

payment of rental, and includiné, without limitation,
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(iii) an amount which, after deduction of all taxes

requlred to be pard by the Lessor in respect of the

receipt thereof under the laws of the United States or
any political subd1v151on thereof, shall be equal to

any portion of the 7% 1nvestment credlt attrlbutable to

the reconstructed basis of the Equlpment (herelnafter

called the Investment Credit) allowed by Section 38 and

related sections of the Internal ﬁevenue Code of 1954,

as amenéed to'tbe date hereof (hereinafter called the Code)c
which was lost, not claimed, not avaiiabie_for claim,
disallowed or recaptured by or froﬁ'the Lessor as a

result of the breach of one or more of the representatlons,
warranties and covenants made by the Lessee in § 14 or

any other prov1slon of the Lease or the sale or other
disposition of the Lessor's interest in any Unit after

the occurrence of an Event of Default plus such sunm.as,

in the reasonable opinion of the Lessor; will,causeAthe
Lessor's net return under this Lease to be'equal to the
net return that would have been avallable to the Lessor

if it had been entltled to utxllzatlon of all or such
portlon of the maximum depreciatlon deductlon authorized
with respect to a Unlt undcr Sectlon 167 of the Code
utilizing the “class llves" and asset deprec1atlon ranges"

prescrlbed in accordance w1th Sectlon 167(m) of sald Code




for an asset described in Asset Guideline Clase
No. 40.1 as described:in Revenue Procedure 72-10,
1972 IRé 8 (hereinafter called the Deﬁreciation
Deduction) thch yes lost, not claimed, not avail-
able for claim, disallowed or recaptured in respeet
of a-Unit as a result of the breach.of one or more
of the repreeentations,bwarranties and covenants'
made by the Lessee in § 14 or any other provision
‘of this Lease, the termination.of this Lease, the
Lessee's loss of the right to use such Unit, any
action or inaction by the Lessor or the sale or
- other disposition of the Lessor's interest in such
Unit after the occurrence of an Event of Default.
Anything in this § 9 to the contrary notwith-
standing, any default in the abservance or perfopmance
of any covenant, condition or ag;eement'on the bart'of:
the Lessee which results solely in the ioss by the Lessor
of, or the loss by the Lessor of the right to EIaim, or
the disallowance with respect to the Lessor of all,dr aﬁy
portion of the Investment Credit or Deérecietion Deduction
or both ehall be for all phrposee of this Lease deemed to
be cured if the Lessee shall, oh or before the next rental

payment date after written notlce from the Lessor of the

loss, or the loss of the rlght to clalm, or the dlsallowance




of the Investment Credit or Depreciation Deduction or -
both in'reséect.of such Unit, agree to pay to the
‘Lessor the revised regéal raté in respect of such
Unit determined as brovided in thebfourth paragraph
of § 14 hereof. _ o

The reﬁedies in this Lease provided in favor
of the Lessor sﬁall not be deemedve2cldsive,_but shall
be cunulative, and shall be in addition.to all othér
remedies in its favor existing at iaw or in equity. ‘The
Lessee hereby waives ;ny mandatory reéuirements of law,
now or hereafter ih effect, which might limit or modify
‘éhe remcdies herein provided, to the extent that such
waiver is permitted by law. The_Lessee hereby waives
any and all existing or future claim§ to_any offset
against the rental payments duerheréunder, énd'agrees‘
to make rental paymenté regardless of any offset or claim
which may be asserted by the Lessee or on its behalf.

The failure of the Lessor to exercise the rights

granted it hereunder upon the occurrence of any of the con-

 tingencies set forth herein shall not constitute a waiver of

25
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against the Lessee requi;£;e>s§ecific performance:: of the

covenants of the Lessee so to essemble, deiiver, stoie.and'
transport the Units. During any sﬁorage period, the Lessee
will permit the Lessor .or any person designated by it, in-
cluding the authorizea'representative or.fepfesentatives of

any prospective purchaser of any such Unit, to inspect the

same; provided, however, that the Lessee shall not be iiable,

except in the case of negligence of the Lessee or of its em-
ployees or agents, for any injury to, or the death of, any
person exercising, either on behalf of the Lessor or any pro-
spective purchaser, the rights of'insbection granted under

this sentence.

Without in any way limiting the obligation of the Lessee

under the foregoing provisions of.this § ;0, the Lessee here-
by irrevoeably appoints the Lessor as the agent and attorney-
in-fact of the Lessee, with full power and authorlty, at any
time while the Lessee is obligated to dellver possession of
any Unit to the Lessor, to demand and take possessxon of

such Unit 1n the name and on behalf of the Lessee from
whomsoever shall be in posse551on of such Unlt at the tlme.

Sectlon l11. Assignment; Posse551on and Use. This

Lease shall be assignable in whole or in part by the Lessor
without the consent of the Lessee)'but the Lessee shall be
under no obligation to any assignee of the Lessor except upon

written notice of such assignment from the Lessor. All the
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rights of the Lessor hereunder (inciuding, but not limited to,
the rights under §§ 5, 6, .9 and 14) shall inure to the benefit
of the Lessor s aSSLgns. Whenever the term l.essor is used in
this Lease it shall apply and refer to each such assignee of
the Lessor. | | |

ﬂ So long as_the Lessee shall noﬁlbe in default under
this Lease or under the Reconst;uction and Coﬁditional_Sale
Agreements, the Lessee shall be entitled to the possession
and use of the Units in accordance with the terms of this
Lease and the Reoonstruction and Conoitional Sale Agreements;
but, without the prior written consent of the Lessor, the Lessee
shall not assign or transfer its leasehold interest under this
’ﬁease in the Units or aﬁy of them. The Lessee, at its own
expense, will promptly pay or dlscharge or causé to be duly dis-
charged any lien, charge, security 1nterest or other encumbrance'
(other than an encumbrance created by the Lesso: or the Vendor
after the date hereof.or resulting from claims'egainst_the |
Lessor or the Vendor not related to fhe ownerShip of the Units)
which'may at any time be imposed on or wifhlrespect to.any Unit
includlng any acce551on thereto or the 1ntere'ts of the Lessor,
the Vendor or the Lessee thereln.~ The Lessee shall not, without
the prior.written consent of-tﬁe iessor, part‘with the possession
or control of, or suffer or allow'to pass out of its possession

or control, any of the Units, exoept to the extent permitted

by the provisions of the next-succeeding paragraph hereof.
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So long as the Lessee shall not be in default under
this Lease or under the Reconstruction and Conditional Sale
Agreements,‘the Lessee shall be entitled to the posseSsion
of the Unlts and to the use thereof of the Units by it or
any affiliate upon llnes of rallroad owned or operated by it
or any such afflllate or upon the lines of rallroad over which
the Lessee or any such affiliate has trackage_or other operatlng
rights or over which railroad equipment of'the Lessee or any
such affiliate is regularly operated pursuant;to COntraet, and
also to permit the use of the Unitslppon eenheetiné and‘other
carriers in the usual interchange of traffic and equipﬁent,

but only upon and subject to all the terms and conditions of

'this Lease, including the. last paragraph of this §'ll,handlthe

Reconstructlon and Condxtlonal Sale Agreements. The Lessee
may receive and retain compensatlon for such use. from ‘other
railroads so using any of the Units. ) | e

Nothing in this § ll‘shall behdeemed to.restrict the
right of the Lessee to assign or transfer 1ts 1easehold 1nterest
under this Lease 1n the Units or posseSSLOn of the Unlts to
any corporatlon (whlch shall have duly assumed the obllgatlons
of the Lessee hereunder and under the Reconstructlon and
Condltlonal Sale Agreenents) 1nto or w1th whlch .the. Lessee
shall have become nerged or consolldated or whlch shall have
acqulred the rallroad propertles of the Lessee as an entlrety

or substantlally as an entlrety, Erov1ded that such assignee
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or transferee will not, upon the.effectiveness of such
merger or consolidation, Sé in defdult under any provi-
sion of this Lease. 3 | |

The Lessee agrees that during the temm of this
Lease, it will not assign any Unit to service involving the
regular operation and maintenance thereof outside the United
States of Ameriea.

Section 12. Return of Units upon Egpiratioh of

Term; Purchase Options. As soon as practicable on or after

the expiration of the term of this Lease with respect to the
Units but in any event not later than 90 days after such
explratlon, the Lessee w111,>at its own cost and expense, at
’the request of the Lessor} deliver pessession of the Units
to the Lessor upon such storage tracks of the Lessee as the
Lessee may designate and permit the Lessor to store sueh
Units on such tracks for a period not exceeding threetmonths
and transport the same, at any time within such three-month
period, to any reasonable place on the l1nes of rallroad
operated by the Lessee as directed by the Lessor, the move-
‘ment and storage of the Unlts to be at the expense'and risk
_of the Lessee. During any such storage perlod the Lessee will
permit the Lessor or any person de51gnated by it, including
the authorized representatlve or representatives of any

prospective purchaser of any Unit, to inspect the same;




31

provided, however; that the Lessee shall not be liable,

except in the case of negligence of the Lessee or of its
employees or agents, for any 1n3ury to, or the death of,

any person exerc1sxog, either on behalf of the Lessor or

any prospective putohaser, the rights of inspection granted
under this sentence. The assembling; delivery, storage and
transporting of the Units as hereinbefore provided are of

the essence of this Lease, and upon application to any court'
of equity hasing'jurisdictioh in the premises,lthe Lessor
shall be entitled to a decree against the Lessee requiring
specific perfo;mance of the covenants of the Lessee so to |
assemble, deliver, store and transport the Uhits. The Lessee
‘shall advise the Lessor of the Units, if any, which have
suffered a Casualty Occurrence as of the explratlon of the
Lease and if the Lessor shall elect to abaqdon any Unit which
has suffered a Casualty Occurrence or which Qithin three months
after the expiration of this Lease the Lessor shall elect to
abandon, it may deliver written notice to sech effect to the
Lessee and the Lessee shall thereupon assume and hold the
Lessor harmless from all liability arising in respect of any
responsibility of ownership thereof, from and after receipt
of such notice. The Lessor shall.execute and deliver to

‘the Lessee a bill of sale or bills'of sale transferring to
the Lessee, or upoh its order, the Lessor's title to and prop?

erty in any'Unit abandoned by it pursuant to the immediately
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preceding sentence. The Lessee shall have no liability to
the Lessor in respect of any Unit so abandoned by the iessor

after termination of the Lease; provided, however, that the

foregoing clause shall-not in any way relieve the Lessee of

its obligations pursuant to § 6 hereof to make payments equal

———

to the Casualty Value of any Unit exéeriencing a Casualty
Occurrence during the term of this Lease.

Provided that this Lease has .not been eaflier
terminated and the Lessee is not in.default hereunder, the
Lessee may elect, by written notice»delivered_to the Lessor
not less éhan six months prior to_tﬁé end of the term of this
lease, to purchase all, but not fewer than all the Units,
covered by this Lease at the end of ‘the térm of this Lease
for a purchase price equai;to the "Fair Market Value" of such
Units as of the end of such term. | i ’

Fair Market Value shall be determined bn‘thé basis of,
and shall be equal in amount to, the value which wduld obtain
in an arh's—lenéth transaction between én_inf@rmédlénd.willing
buyer-user (othér than (i) a lessee cﬁfrently_in posseésion or

(ii) a used equipment dealer) and an infotmed'and willing seller

‘under no compulsion to sell and, in such determination, costs

of removal from the location of current use shall not be a
deduction frém such value.
If on or before four mohths‘pfior to the expiration

of the ierm of this Lease, thé-Lessor and the Lessee are

. .
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unable to agree upon a determingtion of the Fair Market
Value of the Units, such value shall be determnined in ac-
cordance with fhe foregoing definipions by a éualified in-
dependent Appraiser. The term Appraiser shall mean such
independent appralser as the Lessor and the Lessee may
mutually agree upon, or, falllng such agreement, a panel of
three independent appraisers, one of whom shall be selected
by the Lessor, the second b& the Lessee ‘and the third.-
designated by the first two so selected. The Appraiser’shall
be instructed to make such determinetion within a period of
30 days following appointment, and shall promptly communicate

such determination in writing to the Lessor and the Lessece.

The determination so made shall be conclusively binding upon

both the Lessor and the Lessee. The expenses and fee of the
Appraiser shall be borne by the Lessee.

Section 13. Opinion of Counsel. On-each Closing

Date (as defined in the Reconstruction and Condifiopeleale
Agrcements), the Lessee will deliver to the Lessor ﬁwo‘counter-
parts of the written opinion of counsel for the.Lessee,
addressed to the Lessor and the Vendor, ln scope and sub-
stance satlsfactory to the Lessor, the Vendox and their
respective counsel, to the effect that:

| A. the Lessee is a corporatioq legally incorporated,

" validly existing and in'good standing under the laws of

its state of incorporation (specifying the same), with
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adequate corporate power to enter into the Reconstruction
and Conditional Salengreéments and this Lease;

B. the Reconstruction and Conditiomél Sale Agree-
ments and thié Lease have been duly authorized, executed
and»deliveééﬁ.hy the Lessee and,constitﬁtefa vaiid- B
legal and binding agreement:of'the Lessee, énf;;;eable
in accbfaanée with their ferms: |

C. the Rgconstruction and Conditional Sale Agree- ’
ments aﬁd this Lease haQe been duly filed and recorded
with the Intérstaté Cdmmerce.Commission pursuant to
Section 20c of the Interstate Commerce Act; and such
filing, recording and deposit will proﬁect the.Vendor's
and the Lessor's interests i; and.to fhé Units and no

filing, recording or deposit (or giving of notice) with

- any other federal, state or local govefnment is necessary

in oréer to protect the interests of the Vendor and the
Lessor in and to the Units;

D. no approval is required from any public regula-
tory body withvrespect:to the entering into or performance
of the Reconst;uctioh and Conditional Sale Agreemeﬁts or
this Lease;

E. the entering into and performance of the Recon-
struction and Conditional Sale Agreements or this Lease

will not result in any breach of, or constitute a default
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l under, any indenture, mortgage, deed of trust, bank
] loan or credit agreement or otber agreement or instru-
| ment to which the Les;ee is a party or by which it may
be bbund; and . ‘ '

F. no mdrtgége, deed of trust, or(other lien of

—— .

|

1

| .

} any ﬁature’&ﬁatsoever which now covers or affects, or

l which may hereafter cover br affect, any property or

| interests,thereih of the Lessee, now attaches or here-
after will attach to the Units or in any manner éffects

or will affect adversely the Vendor's or the Lessor's

right, title and interest thereih; provided, however,

that such liens may attach to the leasehold rights of
the Lessee hereunder in and to ﬁhe Units. |

On each C}osing'bate the Lessor will deliver to
the Lessee.an opinion of counsei for the Lessor s#ating

that the Reconstruction and Conditional Sale Agreements

and this Lease have been duly authorized, exeéuted and
, delivéred by the Lessor and are legal aﬁd valid instru-
ments, binding upon the Lessof éna enfqréeabié_against
the Lessor in accordance with their termé.‘ . |

Section 14. Federal Income Taxes. The Lessor,

as the ovner of each Unit, Shall be entitled to such deduc-

b tions, credits or other benefits as are provided by the Code

(as defined in § 9 of.this'Lease),'to an‘ownerfof property,
including (without 1imitation)_an’allowance for the Invest-

ment Credit and the Depreciation Deduction (each as definecd
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in § 9 of this Lease) with respect to the Units.

Lessee agrees that neither it nor any corporation

| controlled by it, in contrél of-it,:or under ccmmon control
with it, directly or indirectiy; will at any time take any
action or file any returns or other documents inconsistent with
the foregoing anéfkhat each of such corporations will file such
| returns, take such action and exec&te such ddcuments §§ may be
reasonable and necessary to facilitate accomplishment of the. |
intent thereof. Lessee agrees to keep and make available for
inspection and copying by Lessor such records as willﬁenable
Lessor to determine whether it is entitled td the full benefit
of the Investment Credit and the Depreciation Deduction with
respect to the Units. |

The Lessee represents and warrants that (i) none of
o the portion of the Sasis of the Units attributable to recon-

struction constitutes property, the construction, reconstruction

or erection of which was begun before April 1, 1971; (ii) at

the time the Lessor becomes the owner of the Units, that portion
'of the Purchase Price of the Units attributable to reconstruction
(such amount being- the Purchase Price of the Units less that
portion thercof attributable to the Hulks as specified in
Sechdule A to the Reconstruction and Conditional Sale Agreements)
will qualify as "new section 38 property" within the meaning of
Section 48(b) of the Code; (iii) at ihe time.the Lessor becomes
the owner of the Units, that pértion of the basis of the Units

attributable to reconstruction will not have been used by any
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-

person so as to preclude "the original use of such property"

within the meaning of Section 48(b) and 167(c) (2) of the Code
from commencing with the Lessor; (iv) at the time the Lessor
becomes the owner of the Units, no investment credit, depre-
ciation or other tax benefits will have been claimed by any
person with respeéﬁ to'the portion of the basis of the Units

attributable to recénstruction; and (v) at all times during

the term of this Lease, that.portioniof the baéis of the

‘Units attributable to reconstruction will constitute "Sec-

tion 38 property" within the meaning,of Section 48(a) of the
Code.

If (other than for the reasons set forth below) the
Lessor shall lose,.or shall not have or shall lose the right

to claim, or there shall be disaIIOng with respect to the Lessor,

all or any portion of the Investment Credit with respect to the recor

structed portion of any Unit or Depreciation Deduction with respect ¢

~

any Unit, the rental rate applicable to such Unit set forth in

§ 2 of this Lease shall, on and after the next succeeding rental
payment date after written notice to the Lessee by the Lessor
that such Investment Credit or Depreciation Deduction has not
been claimed, or if claimed and then disallowed on ahd after
the next succeediné rental date after payment 6f the tax
attributable thereto, bé increased by such amount for such

Unit which, in the reasonable cpinion of the lLessor, will

cause the Léssor's net return over the term of the Lease

in respect of such Unit under this Lecase to egual the net

return that would have been available if the Lessor had
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been entitled to utilization of all or such portion of'the
Investment Credit or Deprcciation Deduction which was not
claimed or Qas disallowed and the Lessee shall forthwith pay

" to the Lessor the amooﬁt of any interest which may be assessed
by the United States against the Lessor attributable to the
loss of ell or'any'portion of the Investment Creoit'or

Deprec1atlon Deductlon, prov1ded however, that such rental

rate shall not be so increased if the Lessor shall have lost,’
or shall not have, or shall have lost the right to clalm, or ;f
there shall have been disallowed with respect to the Lessor all
or any portion of such Investment-Creéit‘or’Deprecietion
Deduction with respect to such Unit as a direct resclt of the
'occurrence of any of the folloﬁing évents:
(i) a Casualty Occurrence wlth respect to soch
Unit, if the Lessee shall have pald to the Lessor the
amounts stlpulated under § 6 hereof;
(ii) a voluntary transfer by the Lessor of legal
title to such Unit, the disposition by the Lessor of
eny interest in such Unit or the reduction by the Lessor
of 1ts interest in the rentals from such Unit under the
Lease (except as provxded in § 2 hereof) unless, in
each case, an Event of Default shall have_occurred and
be continuing; |

(iii) the amendment either-of the Hulk Purchase

Agreement or the Transfer'Agreement (as defined in the




Reconstruction and COnditional Sale Agreementé) or
the Reconstruction and Conditional Sale Agrecments.
without the prior written consent of the lLessee;

(iv) the failure of the Lessor to claim the Invest-
ment Credit or Dépreciation Deduction) as aéplicable, in
its incone £;x-return for ﬁhe'éppropriaﬁe year.or the
failure 8f the Lessor to follow proper procedure in
claiming the Investment Credit or Depreciatioﬁ Dedhctidn,
as applicable;

(v) the failure of the Lessor to have sufficient
liability for tax agalnst whlch to credit such Invest-
vment Credit or suffzcxent ‘income to benetlt from the
Deprec1étlon Deductlon, as applicable;

(vi) the fallure of the Lessor to take: tlmely
action.in.contesting a claim made by the Internal
Revenue Service with respeét to the disallo&ahce of
such Investment Credit or Depreciation Deductibh,‘if
the failure to také such action in a timély mannéf
shall have precluded the right ofAthg Lessee tb con-
test such claim, or a failure to take action to
contest any such claim aftet a timely.}equest to
conduct such contest hés been given by the Lessee to
the Lessor (provided that théALessee shall upon demand

' of the Lessor pay to the Lessor the expenses of any

such contest as a condition of-prbsecuting the same);




or the release, waiver, compromise or settlement:of

any action or proceeding taken in accordance with this
clause (vi) by the Lessor without the prior written
consent of the Lessee; or

(vii) any otherfault of the Lessor which directly

causes the loss of any of the aforesaid tax benefits;

provided, however, that the execution and delivery of

this Lease and the other documents herein referred to

and the carrying out of the transactions contemplated

herein and therein in accordance with the terms of this

Lease and such other document shall not be deemed to

have caused the loss of such tax benefit under this

" clause (vii). | |
If action is taken by the Lessor with respect to

the disallowance of "all or a portion of the Investment Credit
or Depreciatien Deduction and the final determination shall
be adverse to the Lessor, the Lessee shall pay to the Lessor
interest on the amount of the tax and interest baid attributable
to the Investnent Credit or Deprec1atlon Deduction dlsallowed,
computed at the rate of 8- 1/4% per annum from the date of payment
of such tax and 1nterest to the date the Lessee shall reimburse
the Lessor in accordance with the provisions of this § 14.
The Lessor shall not be obligated to take any such legal or
other appropriate action unless the Lessece shall first have
indemnified the Lessorafor all liaBilities and expenses which
may be entailed therein and shall heve furnished the Lessor

with such reasonable security therefor as may be requested.
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If the Lessor's right to claim all or any part of the
full Investment Credit or Depreciation Deduction with respect to
a Unit, which was eot claiﬁed 6£ was disellowed, shall be establishec
by the final judgment or decree of the court or administrative
agency having jurisdiction thereof, or if the Lessor shall
release, waive,’Eonromise or settle any claim without the
written consent of the Lessee, .then, on the next succeeding
rental payment date thereafter, or after}such judgment or decree
shall have become flnal, as the case may be, the rental rate in
respect of such Units set forth in § 2 of thls Lease shall again,
become applicable to such Un;p and the Lessor shall forthwith
upon demand of the Lessee reimbufse Lessee in an'amount eqﬁal
to the excess, if eny, of (i) the sum of (A) the difference
.between the increased rental paid by the Lessee w1th respect

to such Unit pursuant to the fourth paragraph of this § 14 and

the rental appiicable to such Unit pursuant to § 2 of fhis
Lease and (B) any interest paid by the Lessee‘to the Lessor
pursuant to the next preceding paragraph of this § 14 over
(ii) the difference between (Ai an amount eqdal‘to:interest at

the rate of 8-1/4% per annum on the amount of.any federal income

tax paid by the Leseor on account of the disallowance or in-
ability to claim the Investmentlcfedit'or Depreciation
Deduction on such Unit and (Bj the amounﬁ of any interest to
which the Lessor would be entitled invconneetion with the

: | . refund of any tax paie Onvacceunt_ef such disallowance or

inability<tb claim; provided, howevef,,that if thé amount
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calculated in accordance with clause {i’) exceeds the amount

calculated in accordance with clause ('}, the Lessee shall
pay such excess to the Lessor promﬁtly cn demand.
The Lessee's and the Lessor': agreement to pay

any sums which may become payable puréﬁ;nt to this § 14.shall

survive the expiration or other terminaztion of this Lease.

Section 15. Recording; Expensos. The Lesseé will

cause this Leaée, the Reconstruction én” Conditional Sale
Agreements and'any assignment hereof c. :thereof to be filed
and recorded with the Interstate Comme: = Commission in ac-
cordance with Section 20c of the Inter: ‘ate Commerce Act.

The Lessee will undertake the filipg, swcording and deposit-

- ing and refiling, re-recording and recd«positing required of

the Lessor under Article 18 of the Recr . struction and Con-
ditional Sale Agreehents and will frow (ime to time do and

perform any other act and will execute. :cknowledge, deliver,

""file, register, record and deposit (an< will refile, re-

register, re-record or redeposit when » required) any and

all further instruments required by lav or réasonably

requested by the Lessor or the Vendor =  the purpose of
proper protection, to éheir satisfacti..:; of the Vendor's and
the Lessor's respective interests in ¢ .: Units, or‘fof the
purpose of carrying out the intention 7 this Lease or the

Reconstruction and Conditional Sale Agxuemehts; and the

Lessee will promptly furnish to the Ve:r ‘or and the Lessor




evidences of all sucﬁ filing, registering, :ecording or
depositing,ﬂahd an opinior’ or opinions of counsel for the
Lessee Qith respect £hereto satisfactory to the Vendor and
the Lessor. 'This Lease and the Reconstruction and Condi-
tional Sgle Agreeménts shall be filed and récorded with the
Interstate Commerce.Commission prior to thé.dalivery and
acceptance hereunder of any Unit.

The Lessor will pay or cause to be paid the
reasonable cbsts'gnd.expenseé involQed in the preparation
and printing-of'this Lease'and the Lessee.wili pay the
reasonable costs and expenses involved in the recording
of this Lease. The Lessor and the Lessee will each bear
£he respective fees and disbursemenés, if any} of their
respective counsel. ‘

Section 16. Interest on Overdue Rentals. Anything

to the contrary herein contained notwithstandiné, any non-
payment of rentals and other obligations when due hereunder
shall result in ﬁhe obligation on the part of the Lessee
promptly to pay also an amount equal to 9—1/4%_per_annum of
the overdue rentalé for the period of tiﬁe during which they
are overdue.. | |

Section 17. Notices. Any notice required or
permitted to be given by either party hereto to the other

shall be deemed to have been given when deposited in the
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United States certified mails,.ﬁirst-class positage prebaid,
addressed as follows: ‘ ”
if to fhe Lessor, Reno, Nevada 89504, Attention:
D.O; Raggio, Executive Vice President;

. if to the Lessee, 526 Mission Séreet, San
Francisco, California 94105; Attention: Vice
President--finance; - |

or addressed_te either party at sﬁch other address as

such party shall hereafter furnish to the other party in

writing.

Section 18, Severability; Effect'and Modification
of Lease. Any provision of this Lease which is prohibited
or unenforceable in any jurlsdlctlon, shall be, as to such
jurisdiction, ineffective to the extent of such prohibition
or unenforceability without invalidating the reﬁaining
provisions hereof) and any such prohibition or unehforceability
in any jurisdiction shall not invalidate or reﬁder_unenforceable
such provision in any other jurisdiction.

This Lease exclu51vely and completely states the
rights of the Lessor and the Lessee with respect to the leasing
of the Units and supersedes,ell other agreements, oral or
written, with respect thereto; No variation sr modification
of this Lease and no waivef ef anquf'its provisions or

conditions shall be valid unless in writing and signed by



duly authorized officers of the Lessor and the Lessee.

Section 19. Executioﬂ. This Lease may be executed
in several counterparts, éach 6f which when so executed shall
be deemed to be an original, and-such counterparts together
shall constitute but one and the same instrument. Although
this Lease is déﬁéq as of June 1, 1972, for convenience, the
actual date or dates of execution hereof by the parties hereto
is or are, respeétively, the date or dates étated in the
acknowledgmenté hereto annexed.

Section 20. Law Governing. The terms of this

Lease and all rights and obligations hereunder shall be
governed by the laws of the State of Nevada; provided,
however, that the parties shall be gntitléd to all rights

conferred by Section 20c of the Interstate Commerce Act.

IN WITNESS WHEREOF, the parties hereté, each pursuant
to due corporate authority, have caused this instrument to be
executed in their respective corporate names by duly authorized
officers, and their respective corporate seals to be hereunto

affixed and duly attested, all as of the date first above written.

FIRST NATIONAL BANK OF NEVADA,

by'

[Corporate Seal] Vice President

Attest:

Assistant Secretary
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T".l‘HE WESTERN PACIFIC RAILROAD COMP2ANY,

e by .

Vice Presfaent

[Corporate Seal)

|
. ’ Attest: -

| Assistant Secretary

. .
! - i




STATE OF NEVADA )
}) ss.:

COUNTY OF WASHOE)

on this _:day_of | 1972, before me
personally appeared ' | ,"to.me'personally
known who, being by me duly sworn, says he is a Vice
President of FIRST NATIONAL BAN% OF NEVADA, that one of
the seals affixed to the foregoing instrument is the |
corporate seal of said bahk, that said instrument was this
day signed and sealed on behalf of S?id bank by authority
of its Board of Directors and he ackhoﬁledged that the‘
execution of the foregoing instrument was the free act and

‘deed of said bank.

47

Notary Public

[Notarial Seal]

My Commission Expires




STATE OF CALIFORNIA)

)
CITY AND COUNTY OF ) ss.:-
SAN FRANCISCO ) '
- On this 'day of 1972, before me
personally appeared ' | . to me’personallyv

known, who, being by me duly sworn, says.that he is Vice

President of THE WESTERN PACIFIC RAILROAD COMPANY, that one

~of the seals affixed to the foregoing instrument is the

corporate seal of said corporation, that such instrument
was this day signed and sealed on'bebalf of said corporation
by authority of its-Board of Directoéors, and he acknowledged
that the execution of the foregoing instrument was the free

act and deed of said corporation.

Notéry Public

[Notarial Seall

My Commission Expires
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